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Testator directed his executors to set apart and appropriate a portion of

his estate, sufficient to produce certain annuities, and wliich was to be

reserved as a fund for their payment. The residue of his estate he gave

and devised to his executors in trust for the use of his children, to be

equally divided between them, share and share alike ; tlie shares of his

sons to be paid to them, respectively, as they should attain twenty-one;

the interest of the shares of the daughters to be paid to them yearly,

during their lives, and on their death, their respective shares to be equally

divided among their children. When the eldest son became of age a set-

tlement of the estate was made, and his portion paid to him, as was also

the portion of the other son, upon his coming of age. The estate consisted

largely of stock which, since the payments to the sons, has paid large

extra cash and scrip dividends. The sons claim to be entitled to a share

of this increase of the estate. One hundred shares of this stock and

$20,000 in bonds of the same company were paid by the surviving execu-

tor to one of the sons, (who held an assignment of the other's interest,) on

account of the sons' shares in the increase of the reserved fund and the fund

retained for the daughters. (There had been a large devastavit in the

estate.) Held—

* Cited in Van Blarcom v. Dager, 4 Stew. 793.
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1. That the payments to the sons on attaining majority, were in full

of their shares of testator's estate, except their interest in the reserved

fund ; and accordingly,

2. That the bonds and stock so paid to the sons on account of their

shares of the reserved fund, with all interest and dividends, must be ac-

counted for.

3. The executors having regarded such stock as a proper investment of

the estate, should have made an appropriation of it to the shares of the

daughters and the reserved fund, immediately after the nettlement of their

account, whereby the clear balance of the estate was ascertained ; and that

appropriation must now be made, ratably, to the daughters' shares and the

reserved fund.

4. The sons' interests in the reserved fund should be held to be security

for the daughters' interest in any waste from delivering over the $20,000

of bonds.

5. The stock dividends were declared in respect to earnings, and not

carried to account of accumulated profits or surplus earnings, and the

daughters are entitled thereto.

6. An apportionment of trust funds among cestuis que trust, not actually

made, but existing only in the mind of the trustee, is not binding on the

cesluis que trust.

On exceptions by complainants, and exceptions by the de-

fendants, John and William H. Potter, to the master's report.

Mr. E. Speneer Miller, of Philadelphia, for complainants.

Mr. Corilandt Parker, and Mr. George Northrop, of Phila-

delphia, for John and William H. Potter.

The Chancellor.

Thomas F. Potter, late of Princeton, in this state, by his

will, dated October 21st, 1851, after directing that all his

just debts and funeral expenses be paid and satisfied as soon

after his decea.se as conveniently might be, devised all his

real estate in the county of Mercer, in this state, to his wife

Sarah Jane, for life, with remainder in fee to his son John.

He then bequeathed to his wife, in lieu of dower, a life

annuity of $6000, to be paid to her by his executors, and

directed them to set apart and appropriate such part of his

estate as would yield that sum ; which part so appropriated

was to be reserved as a fund for the payment of the annuity.
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He next bequeathed to his executors and the survivors and
flurvivor of them, $50,000 in trust for the use of his son

James, who, however, subsequently died in the lifetime of

the testator. All the rest and residue of his estate, real and

personal, wherever it might be situated, and of whatever it

might consist, he gave and devised unto his executors and

the survivors and survivor of them, in trust nevertheless, for

the use of his children, John Potter, William Hubley Potter,

Elizabeth Potter, (now Ashhurst,) Alice Potter, (now Lip-

pincott,) and James Potter, to be equally divided between

them, share and share alike ; the shares of his sons to be paid

to them respectively, as they should attain the age of twenty-

one years, the interest, in the meantime, or so much thereof

as might be necessary for the purpose, to be applied by his

executors to the education and support of his sons ; but in the

case of his daughters, the interest of their respective shares

was to be paid to them yearly during their lives, and in case

they should marry, it was not to be under the control or

liable for the debts of their husbands ; and on the death of his

daughters, their respective shares were to be equally divided

among their children, but if either of them should die

without issue, her share was to go to her surviving brothers

and sister, equally to be divided between them. And he

thereby gave to his executors and the survivors and survivor

of them, full power and authority to sell and convey in fee

simple the whole or any portion of his real estate not therein

specifically devised, and also to sell and dispose of any part

of his personal estate, whenever in their judgment it might be

advisable to do so, and the proceeds of all such sales to invest

from time to time in bonds and mortgages or in productive

stocks, as they might deem best for the interests of his estate.

He appointed his brother, James Potter, and Robert F.

Stockton and Richard S. Field, executors. He died in 1853.

All of the executors proved the will, but soon after, Decem-

ber 2d, 1859, all of them, except Mr. Field, ceased to act,

and, subsequently, their death left him sole surviving executor.

The testator's estate was very large, and consisted of a

large amount of stocks of what was known in this
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state as the Joint Company (the Camden and Amboy Rail-

road Company, the Delaware and Raritan Canal Company,

and the Philadelphia and Trenton Railroad Company), a

large amount of canal and railroad bonds and other stocks of

various kinds, bonds and mortgages and notes, and a planta-

tion in Georgia.

On the 21st of January, 1858, his oldest son became of

age, and the executors then paid him $127,250, which he

received in stocks of the Joint Company, bonds of the

Camden and Amboy Railroad Company, bonds of the Dela-

ware and Raritan Canal Company, bonds of the Belvidere

Delaware Railroad Company, bonds of the city of Cincin-

nati, and shares of other stock, and bonds and mortgages and

a note. On the 2d of December, 1859, "William H. Potter

became of age, and they paid him $127,345, in like securi-

ties. Although there seems to have been no actual allot-

ment for the production of the annuity to the widow, yet it

is apparent that the executors considered that they held

about $132,000 of the principal of the estate, for that object

and the payment of certain charges against the estate and the

expenses of the trust. This is called the reserved fund.

Nor was any allotment made to either of the daughters, but

after the payments to the sons the rest of the estate was held

by the executors or the surviving executor in one fund, with

no designation of separate interests therein. After the pay-

ments had been made to John and William, there remained

in the hands of the executors a large number of shares of

the stocks of the Joint Company. They appreciated in value

greatly, and produced large cash and scrip dividends. Some

of them were converted by Mr. Field, the surviving execu-

tor, into government bonds to the amount of $150,000 ; three

hundred and sixty-four shares are held by the receiver

appointed in this cause ; and one hundred shares were deliv-

ered to William H. Potter, March 10th, 1870, as an addi-

tional payment on account of the shares of John and William

(the latter held an assignment of his brother's share of the

estate) in the increase of the reserved fund ; so that, as

reported by the master, the total increase on this investment
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was at least $130,000 in currency, besides cash dividends

and interest. Besides the one hundred shares of stock paid

to William, as above mentioned, Mr. Field paid to him on

the 1st of April, 1867, for himself and as assignee of his

brother, $20,000 in bonds of the Camden and Amboy Rail-

road Company, on the same account, the shares of John and

William in the increase of the reserved fund. Another rail-

road stock, that of the Burlington and Mount Holly Rail-

road Company, belonging to the fund and held by Mr. Field,

also appreciated by stock or scrip dividends. Mr. Field

wasted a considerable portion of the estate, but before his

death he delivered over certain bonds and stocks, and after

his decease his heirs-at-law paid over to the receiver $40,000,

the proceeds of the sale of Mr. Field's real estate, towards

indemnifying the trust estate for the waste.

The bill in this cause was filed by Mrs. Ashhurst and

Mi8. Lippincott and their- husbands, and Mrs. Sarah Jane

Potter and the children of Mrs. Ashhurst, against the admin-

istrator of Mr. Field, and John Potter and William H.

Potter. It prays an account of the residuary estate of

Thomas F. Potter, deceased, from the administrator, and of

the administration thereof by Mr. Field, and that the admin-

istrator may be compelled to make good any part of the

principal or interest of the estate of Thomas F. Potter,

which may be found to have been lost, wasted or misapplied,

and for the appointment of a new trustee ; and that the

administrator may be compelled to pay, transfer, assign and

deliver to the new trustee all money, securities or assets of

the trust, and that a receiver may be appointed to take

charge of the estate until a new trustee be appointed.

By an order made in this cause, it was referred to Barker

Ctummere, esquire, one of the masters of this court, to ascer-

tain and take an account of the funds and securities of the

trust fund or estate of the testator, and how the same were

invested and held by Mr. Field, and for whose use, and

whether for the separate use of any and of which of the

parties, and what are the respective rights of the parties in



CASES IN CHANCERY.

Ashhurst v. Field's Administrator,

the fund, and how much is due from the estate of Mr. Field'

to the trust. The cause comes before me now on exceptions

filed by the complainants, and exceptions filed by John and

William H. Potter, to the report. The main question raised

by these exoeptions is, whether the payments made to John

and William, on their arriving at their majority, were in full

of their respective shares of the estate of the testator, except

so far as regarded the reserved fund. The testator gave and

devised all the residue of his estate in trust for the use of

his children, to be equally divided between them ; the shares

of his sons to be paid to them, respectively, as they should

attain the age of twenty-one, the interest of their respective

shares in the meantime to be applied to their support and

education. The shares of his daughters were not to be paid

to them, but the interest thereof only, for life. As the sons

respectively became of age, they received their shares of the

estate as it then stood (and it was then intact), over and

above the reserved fund above mentioned. It appears that

on the 1st of November, 1857, John having arrived at the-

age of twenty-one, a settlement of the estate was made, and

the balance remaining in the hands of the executors was

found to be $640,590 00-

There were afterwards received by John, on the

21st of January, 1858, 127,250 GO

$513,340 00-

There were afterwards received by William, on

the 2d of December, 1859, when he became

of age, 127,345 00'

$385,995 00-

The reserved fund was 131,495 00

Leaving a balance of $254,500 OO'

Or $127,250 for each of the daughters. These payments tO'

the sons were made by assignments of securities of the estate

to them. They appear to have taken some of them at some-
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what more than their fair market value, and there is some

evidence of a selection by the executors of the securities for

such payments with a view to an equitable appropriation

between the sons and daughters. In my judgment, these

payments were in full of the shares of the sons in the estate

of the testator, except their interest in the reserved fund.

The will directs that the residue of the estate be equally

divided between the sons and daughters, the shares of the

sons to be paid them on their attaining their majority. The
sons were therefore entitled, on arriving at the age of twenty-

one, to their respective shares of the residue, which was to be

paid to them, and they were entitled to their shares accord-

ing to a division to be made as of the time when the residue

should have been ascertained and declared. On receiving

their shares, they had no longer any interest in the residue or

in the investments in which it was placed, except so much as

was retained for the reserved fund. Having received their

shares, they were neither subject to contribution to supply

subsequent waste of the shares of their sisters or of the

reserved fund, nor entitled to any advantage except such as

they might derive under the clause of accruer from the

increase of the shares of their sisters. In accepting at par,

in part payment of their shares, stock which at the time was
selling at ninety per cent, of its par value, they acted volun-

tarily, and in effect purchased it as any stranger might have

done. They were under no obligation to buy it at that rate,

or at any rate. They were entitled to their money. The
daughters insist that it was the duty of the executors, on

making the last of those payments, at the latest, to have

made an appropriation to them of the investments in which
their shares were then placed, and that that appropriation

should have included all the stock of the Joint Company.
For the reserved fund, to pay the annuity to the widow, they

claim that the executors should have appropriated bonds and

mortgages, in view of the fact that the testator directed that

a fund be set apart to produce that annuity. But the execu-

tors do not appear to have actually made any appropriation.
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either to the daughters or for the widow. It is to be borne

in mind that, though perhaps a promising stock, and suffer-

ing only a temporary depression, the stock of the Joint Com-

pany stood at only ninety. While such stock would not be

regarded as proper for the widow's faud, it was no more so

for the funds of the infant daughters, dependent for their

support on the income of their shares of the estate. This

court would no more have sanctioned the appropriation of

such securities in the latter case than in the former. The

stock in question has proved a good investment. As between

the beneficiaries, the court must make an equitable appropria-

tion. All these funds are largely wasted. The accountant

finds a deficiency of $185,675.12, exclusive of interest.

These stocks having proved to be the best aud most produc-

tive of the investments, and there having been no appropria-

tion, and the assignments to the sons having been, in fact,

payments, it is equitable that the three funds, those of the

daughters and the reserved fund, should participate, ratably,

in them. The executors regarded the estate as being prop-

erly invested ; it was therefore their duty to make an appro

priation for the shares of the daughters and the reserved

fund, immediately after the settlement of their account,

whereby the clear balance of the estate was ascertained.

Carey v. Askew, 2 Bro. C. C: 58 ; Byrchall v. Bradford, 6

Madd. 235. If they regarded it as legitimate for them to

retain existing investments, whether made by the testator

himself or by them, they should have made the appropria-

tion in those investments; and if they had regarded it as

their duty to change them for others involving less risks of

loss or depreciation, they should have made the change with-

out unnecessary delay, and then have made the appropriation

of the substituted securities. They retained the investments

in which the estate was when the account was settled, and

made no change until sometime afterwards. The propriety

of their action in making or continuing those investments is

not involved in the present consideration. No remedy is

sought against them as for breach of their trust, but the
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question is simply between their cestuis que trust, as to the

riglits of the latter inter sese. The surviving executor recog-

nized it to be his duty to make the appropriations to the

daughters, and claimed to have made them at the periods

when the daughters respectively became of age, which, in the

case of Mrs. Ashhurst, was October 27th, 1865, and in the

case of Mrs. Lippincott, April 22d, 1867, but he was erro-

neously of opinion that he could not properly do so before

these periods. In his letter of March 17th, 1870, to Mr.
Ashhurst, he says : " Upon the settlement of the accounts of

the executors, it appeared that the whole estate remaining in

their hands amounted, in round numbers, to $640,000. John
had then arrived at the age of twenty-one, and by the terms

of the will, was entitled to receive one-fourth of the whole

€state, after reserving a fund sufficient for the payment of

Mrs. Potter's annuity, Mrs. Jenkins' annuity, and other

charges against the estate. There was accordingly paid to him
on the 21st of January, 1858, the sum of $127,000, that is,

securities to that amount were assigned to him, a list of

which I showed you when you were here. Of course no
further account of that portion of the estate was necessary.

Then, too, when William arrived at age, December 2d,

1859, the like sum of $127,000 was paid to him. The secu-

rities I also showed you. The interest upon this sum from

1857 to 1859 was paid to "William, or for him, and I accounted

to him for it in our settlement of December 2d, 1859. That
portion of the estate, then, was thus disposed of, and no

further account of it was necessary. There was then left in

the hands of the executors the sum of $386,000. This

could not then be distributed, for JElizabeth and Alice could

not have their share of the estate set apart to them until they

arrived at the age of twenty-one, and even then it was to

remain in the hands of the executors, and the interest only

was to be paid to them." He further says, that as to any

interest or accumulations on the shares of the daughters, it

went to the reserved fund, and adds : " Now as to this

reserved fund, I have said it was barely sufficient to meet the
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charges upon it. It was not expected that it would accu-

mulate; but it did accumulate, owing to extra dividends ott

Camden and Amboy stock, and to my having sold one thou-

sand shares of this stock and converted the proceeds into

United States five-twenty bonds. In consequence of this

accumulation, I made, on the 1st of April, 1867, a distribu-

tion of $40,000, that is, to John and William, $10,000 each,,

and a like amount added to the shares of Elizabeth and

Alice, making these each $137,000. Since then I have paid to

Elizabeth and Alice $8000 a year, and as they arrived at age,

set apart to each of them, securities amounting to $137,000. I

enclose a list of securities set apart for Elizabeth." Accord-

ing to the statement referred to, he set apart for Mrs. Ash-

hurst, on the 27th of October, 1865, United States five-

twenty bonds to the amount of $50,000, Camden and

Amboy consolidated bonds to the amount of $40,000, Belvi-

dere Railroad bonds to the amount of $5000, Cincinnati six

per cent, bonds to the amount of $4000, and bonds and

mortgages to the amount of $38,000 ; in all, $137,000. But

notwithstanding the statements of this letter, it does not

appear that the appropriation there alleged to have been

made to the daughters was ever, in fact, made. The court

will, however, deal with the matter as though the separation

and appropriation of securities, which ought to have been

made, had been made. If the investments be conceded to

have been irregular, and such as this court would not have

sanctioned, that fact will in no wise prevent such equitable

appropriation. Such appropriation would have given to the

daughters their just proportion of the most productive secu-

rities. That proportion is correctly stated by the master;,

to each of them thirty-two and one-half per cent., and thirty-

five per cent, to the reserved fund. The effect of that would

have been to have given to the shares of the daughters and

to the reserved fund, respectively, as income, the scrip divi-

dends declared out of the earnings of the companies on the

stock which would have been thus allotted.
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The sons insist that the daughters are not in any event

entitled to raore than the interest of their shares ; and that

they are therefore not entitled to these stock dividends. The
will, it is true, gives to the daughters the "interest" of their

shares of the estate. At the same time, it authorizes the

investment of these shares in " bonds and mortgages, or pro-

ductive stocks." I have no doubt that the testator intended

to give his daughters the income of the investments in which

their shares should be placed.

This subject, and the question now raised, were considered

in Van Daren v. Olden, 4 C. E. Green 176, and it was there

held, that where trust funds, of which the interest, income,

or profits are given to one person for life, and the principal

bequeathed over upon the death of the life tenant, are invested,

either by the trustees or at the death of the testator, in stock

or shares of an incorporated company, th"" value of which con-

sists, in part, of an accumulated surplus or undivided earnings

laid up by the company, such additional value is part of the

capital ; that this, as well as the par value of the shares, must

be kept by the trustees intact, for the benefit of the remain-

derman; but the earnings on such capital, as well as upon the

par value of the shares, belong to the life tenant. And when

an extra dividend is declared out of the earnings or profits

of the company, such extra dividends belong to the life ten-

ant, unless part of it was earnings carried to account of accu-

mulated profits or surplus earnings at the death of the testator,

or at the time of the investment, if made since his death, in

which case so much must be considered as part of the capital.

In the absence of any evidence or claim to the contrary, I

shall regard the stock dividends in question as having been

declared in respect to the earnings of the company, not carried

to the account of accumulated profits or surplus earnings at

the death of the testator, as to any stock held by him then, or

at the time of the investment, as to any stock bought by the

executors since that time.

After the payments to the sons, the executors hel-d nothing

in trust for them, except their interest in the reserved fund.
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To hold that they held all the securities which remained after

such payments to the sons, in trust, to collect from them the

annual interest due to the daughters on an amount, to each,

equal to the sums paid to each of the sons for his share ; to

raise an amount of principal equal to tliose sums ; to pay the

annuity to the widow, and the expenses of the trust, and

charges against the estate, and then for the sons and daughters

in equal shares as to the residue, would be to give to the sons

all the benefits which might arise from appreciation of the

investments so far as the shares of the daughters were con-

cerned, without any liability to contribution in case of depre-

ciation of those investments to the loss of the daughters. The

proposition needs only to be stated, to disclose its injustice.

The securities in which the sums due the daughters for

their shares were invested, were held by the executors in trust

for the daughters as life tenants, with remainder according to

the will, and as any losses which might have been incurred

from the depreciation of those securities would have fallen on

those beneficiaries, if they were, as the sequel has proved they

were, without remedy against the surviving executor, because

of his insolvency, so they are entitled to the benefit of the

gains arising from the appreciation of those securities, or from

the change of the investments of their shares.

William, who received from the surviving executor ^20,000

in bonds in 1867, and one hundred shares of stock in 1870,

as amounts to which he was entitled in respect to his own
share under the will and that of John, which had been

assigned to him by the latter in the reserved fund, should be

required to replace those bonds and that stock, (or account

for the value thereof,) and account for all interest and divi-

dends tliereon received by him, or accrued or earned and

declared since the transfer of those bonds and that stock to

him. The master finds that there had been a devastavit com-

mitted when the $20,000 in bonds were delivered to William,

and he reports that the delivery of those bonds was a payment

out of the principal of the reserved fund, and that the one

hundred shares of stock belonged to the daughters, having
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been acquired by the expenditure of mcome to which they

were entitled. The accountant finds, as before remarked, that

in 1870, there was a devastavit of $185,675.12, exchisive of

interest. The master reports that there are provable against

Mr Field's estate, the following sums : to Mrs. Ashhurst for

principal, $24,038.90, for income, $53,182.10; to Mrs L.p

Lcott for principal, $24,038.90, for mcome, $53,558 09,

Td to'the rLrved fund, for principal, $22,080.90, and for

income, $50,297.95. That there was a devastavit there can

be no question. Mr. Field stated to Mr. Keasbey, in the

snrins of 1870, that he had "mismanaged the estate, and

desired that everything in his possession should be used to

make it good." When the devastavit first began does not

appear, and, probably, cannot be ascertained. It appears

however, from the written statement given by Mr. Field to

Mrs. Li;pincott, in April, 1867, that the $20,000 were paid,

and the one hundred shares of stock delivered, on the theory

that all the income of the estate, over and above the interest

of an amount for each daughter equal to the amount paid to

each son, and the annuity to the widow, the annual charges

and the expenses of the trust, was the property of, and divi-

sible among all the children. This was an error It was only

the reserved fund in which the sons still retained an interest.

All the income of the rest of the estate belonged to the daugh-

ters I cannot tell, from the evidence before me, what is the

pres'ent condition of the trust estate. The value of the secu-

rities delivered over by Mr. Field does not appear. Some of

them are of very large amount, nominally, but what their

actual value is, cannot be determined from the evidence in

the cause. But it seems by the report of the master, that of

the identifiable securities in the receiver's ^^-Is

^^^^^^^
be set apart, as principal, to the reserved fund, $67,325.50, and

of unid'entifiabre securities, which should, in like manner, be

assigned to it, $68,568.50, and of --^^ies in the receiver s

hands, which can be identified as part of the

^^^f^^^^
income from the share of the fund since December 2d 1859,

$15 046.76, at the par value thereof. These securities, in
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all, $150,940.76, are subject to a deduction for depreciation

in value, of $7367.85, leaving the amount of that fund, at this

time, exclusive of the dividend to be received from the estate

of the surviving executor, $143,562.91 ; a sum sufficient to

produce over $10,000 per annum. If this fund be reduced,

according to the recommendation of the master, to $107,500,

there will be a sum excseding $36,000 to be divided among

the sons and daughters. But to this should be added the

$20,000 paid to William in 1867, with the interest thereon;

and the sum which will thus appear, should be equally

divided between the sons and the daughters.

It was urged on the argument, that the sons were entitled

to the $20,000 and the one hundred shares of stock just

referred to, especially since it does not appear but that the

condition of the reserved fund justified the payment and

delivery thereof to them; and that, if the corresponding

money, which the surviving executor stated that he had set

apart to the daughters at the same time, had been wasted by

him, the loss must be borne by the daughters. But there is

no evidence that any apportionment was made to the daugh-

ters. An apportionment existing merely in the mind of the

trustee, is not binding on the cestui que trust. Miller v. Cong-

don, 14 Gray 114. My conclusion is, that no apportionment

was made at all.

The reserved fund would not be held to stand as an indem-

nity to the daughters for any waste, except such as might

appear to have been committed in respect to that fund in

delivering the $20,000 of bonds to William. For their

interest in that waste, the interests owned by William in the

fund should be held to be security.

The securities contributed by the surviving executor him-

self in his lifetime, and tiie money contributed by his heirs

after his death, are not, it is said, sufficient to answer the

deficiency in that fund and in the shares of the daughters.

Hence, in view of the limitation over of the shares of the

daughters, arises a question between the sons and daughters,

as to priorities of lien between wasted income and wasted
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principal, on the securities and moneys contributed by Mr.

Field and his heirs-at-law.

The sons insist that the daughters ought not to be allowed

their claim for past interest or income on their shares received

by Mr. Field, but not paid over to them, because of laches

on the part of the daughters in protecting their interest in

this respect, in the lifetime of Mr. Field ; and they further

insist, that the daughters are, by the statements of this bill of

complaint, also barred from such claim, and that, if such

claim be allowed, it cannot, as before suggested, be allowed

against the assets contributed by Mr. Field and his heirs-at-

law, until after the deficiency of principal of the shares of the

daughters shall have been supplied, if those assets be insuf-

ficient to supply the deficiency in both principal and income.

They insist that the principal has a superior equity.

The daughters are not barred of their claim upon the estate

of Mr. Field on the score of laches. Mrs. Ashhurst did not

become of age until October 27th, 1865, and she was married

to her present husband on the 23d of January, 1866 ; Mrs.

Lippincott became of age on the 22d of April, 1867, and was

married to her present husband on the next day. There is

no ground for imputing any laches to either of them. Nor

are they barred by the statements of the bill. The bill

alleges that Mrs. Potter has annually received her annuity of

$6000, and that the daughters have annually received suras

varying in amount, but always round sums, such as $7000,

or $8000, as and for their share of the income of the trust

estate, without any account whatever, or statement by which

it appeared why they were entitled to these particular sums,

and that the endeavors of the daughters to obtain a proper

and sufficient account have been unavailing. The bill prays

an account, and that the administrator of Mr. Field may be

decreed to make good any part of the estate, principal and

interest, which, in such accounting, may be found to have

been lost, wasted, or misapplied. Besides, the contributions

above referred to, made to supply the deficiency in the trust

estate, are to be regarded as estate of Mr. Field, and not the



16 CASES IN CHANCERY.

Ashhurst v. Field's Administrator.

trust estate. The money paid over by Mr. Field's heirs must

necessarily be so regarded ; and so must the securities also.

It is true, according to Mr. Field's statement, narrated by

Mr. Keasbey in his letter to the complainants' counsel—(that

letter is by consent made evidence in the cause)—he had ob-

tained those securities by exchanging the securities and assets

of the trust estate for them ; but it does not appear how

much of the wasted interest and income is in these securities,,

or with what assets of the trust estate they were bought.

The equities and priorities as to deticiencies of principal

and income in the case, are equal. The daughters of the

testator were, in regard to their shares, the primary objects

of his bounty. His design, undoubtedly, was to secure to

each of them, by the provision he made for them, the use of

one-fourth of the residue of his estate from the hazards to

which it would be liable if committed to their own hands;

and this purpose could be most effectually accomplished by

means of the trust created by the will. Those to whom the

legacies are limited over, have no equity superior to theirs.

The daughters have excepted to the master's report in

other particulars than those which are above passed upon.

They except, because the master lias not allotted to them any

part of the ^20,000 and interest thereon, and the one hundred

shares of stock and dividends thereon, for which he has

reported that William must account. But the master has

only undertaken to exhibit the claims of the daughters and

the reserved fund, respectively, against the assets, identifiable

and unidentifiable, in hand belonging to the trusts, with the

balance to be accounted for by the estate of Mr. Field. He
evidently regarded it as no part of his duty under the order

of reference, to take an account with respect to either of the

matters mentioned in the exception under consideration. He
was right in this. The exception is not well taken. The

exception based on the omission of the master to include

$900 of United States bonds in his distribution or appropria-

tion, must be sustained. The omission was undoubtedly a

mere oversight. The daughters except, also, because the
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master has not allotted any part of the unidentifiable assets,

which, presumably, they insist, include both income and

principal, to make good the deficiencies in their income.

The master was right in this : he appropriates the identifiable

assets to principal and income, as they respectively belong to

the one or the other ; those which are unidentifiable, obviously,

admit of no discrimination.

They further except, because the master has directed an

apportionment or appropriation of the unidentifiable securi-

ties between the respective funds of the daughters and the

reserved fund, in the proportions of thirty-two and a-half for

each of the former, to thirty-five for the latter. This direction

is consistent with his views, as expressed in his report, and it

is in accordance with those I have above expressed on the

subject. The exception based on the allegation that the mas-

ter has not, in fact, divided the three hundred and sixty-four

shares of stock identifiable as derived from income, in the

proportions he himself established, is well taken. The appro-

priation should be, according to the master's method, to each

of the daughters, one hundred and eighteen and thirty one-

hundredths shares, and to the reserved fund, one hundred

and twenty-seven and forty one-hundredths shares. This is a

mere error in calculation. The exception based on the appro-

priation by the master, of the identifiable income securities, is

not well taken.

There appears to be no reason why the life insurance money

should be appropriated to the principal of the reserved fund.

If treated as an original security, or a substitution for one, it

should be apportioned in the proportion of thirty-two and

a-half to thirty-five. The Habersham note has been paid,

and is, therefore, out of the case.

The result of my consideration of the exceptions is, that

those filed on behalf of John Potter and William H. Potter,

are all overruled. Of those filed on behalf of Mrs. Ashhurst

and Mrs. Lippincott, the eleventh, fourteenth, and sixteenth

are allowed, and all the rest are overruled. No costs will be

allowed to either side.*

* Decree affirmed, 2 Stew. 625.

Vol. XI. B
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Zabriskie's Executors v. Wetraore.

Zabriskie's Executors vs. Wetmore and others.

1. Where the will enjoins duties pertaining purely to the office of exec-

utor, and also directs the executor to hold the balance in trust for the pur-

poses declared in the will, a trust is created within the meaning of the

Orphans Court act.

2. Where, in such case, the duties of the executorship have been fully

discharged, and the estate settled, and the trustee dies, the Orphans Court

has jurisdiction to appoint a new trustee.

3. If, in making such appointment, the proceedings of that court are

irregular, the irregularity cannot be inquired into collaterally.

4. Quaere. Whether the Orphans Court has power to appoint a trustee to

execute a part of the trusts of the will, under the thirteenth section,

5. An estate held in trust under a will for several persons, the income

of-the shares to be paid to them, severally, during their lives, and at their

death, to their children, will not be dismembered, and a share of one of

the cestuis que trust directed to be paid over to a trustee, appointed for him

upon his application, though the appointment was duly made by a court

of competent jurisdiction, when the divisibility of the trust fund and the

right of the cestui que trust to have the share of the fund in which he has a

life interest separated from the estate, are open questions ; and where such

dismemberment of the estate would do violence to the testator's intention,

and defeat his manifest design.

6. A provision that trustees should have full power to " retain all the

trust property in their hands unsold and undivided " until after a specified

time, does not necessarily imply that they should divide the property after

that time.

Bill for relief. Ou final hearing, on bill and answer.

Mr. L. Zabriskie, for complainants.

Mr. W. B. Williams, for F. G. Wetmore and wife.

Mr. R. 8. Green and Mr. J. D. Banghart, for defendants,

Tonnele, Deegan, and Gedney.

The Chancellor.

John Tonnele, formerly of the county of Hudson, died on

the 26th of November, 1852. By his will, dated on the 6th
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of that month, after making specific devises and bequests, he

gave, devised, and bequeathed all the rest and residue of his

property, real and personal, to his eight children, Laurent

John Tonnele, Julia Emilie Tonnele, Cecile Josephine Ton-

nele, Lasrencine Salles Tonnele, Adelaide Jane Tonnele,

Margaret Tonnele, Eloise Tonnele, and Isabella Zedina Ton-

nele, to be equally divided between thera, share and share

alike, in such manner that each child should receive only the

net rents, income, and profits of his or her share during his

or her life ; and at the death of each child, his or her share

should go to, and vest in, his or her lawful issue, and in

default of such issue living at his or her death, then to the

testator's other children, and their issue, in the same manner

as the share of each was thereby limited and given ; the

children of any deceased child to take the parent's share. In

order, as he declared, more fully to carry out the objects of

his will, the testator appointed and declared his executors to

be trustees of all property, estate, or interests therein given

•or devised to any of his children, or that any of them might

be entitled to by virtue of any provision of the will during

the life of such child, (except the life estate in his mansion

house devised to his son,) with full power to retain all such

property in their hands unsold and undivided until after the

year 1867. And he thereby authorized his executors to sell

and convey all or any part of his real estate, and all real

estate that might be purchased by them, and to invest his

personal estate and the proceeds of the sale of such real estate,

at interest, on bond and mortgage of real estate, or in govern-

ment or state stocks, or to lay out the same in the improvement

of his real estate, or in the purchase of other real estate and

the improvement thereof, as might seem to them most for the

interest and advantage of his children, and for the improve-

ment of his estate, and to change such investments as they

should judge best, from time to time. He ordered and directed

his executors to pay over to each of his children, during his or

her natural life, the net income of that part or portion of his

estate therein given or devised to such child, after deducting
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therefrom all taxes, assessments, commissions and other annual

expenses and charges ; the income of each of his daughters to

be paid to her, upon her own receipt, for her separate use, free

from the control of any husband ; and that of his son, as well

as the annuity therein granted to the latter, on certain events,

to be paid to him, on his own receipt, for his own use, and

not to any assignee or mortgagee of the same. The will was

duly proved by all the executors, who were the testator's

widow, Robert Gilchrist, and Abraham O. Zabriskie.

All of the testator's children, named in his will, survived

him. Since his death, two of his daughters have died, with-

out issue and unmarried. Others of his daughters, among

them, Julia Emilie, have married. She married Francis G.

Wetmore, and has three children living. All of the executors

are dead. The last, Abraham O. Zabriskie, died on the 27th

of June, 1873, leaving a will, of which the complaints are

executors. There was in his hands, as surviving trustee, at

the time of his death, $226,817.11. Mrs. Wetmore's share of

which, was $34,648.87. On or about the 27th of December,

1873, Mr. and Mrs. Wetmore presented their petition to the

Orphans Court of Hudson county, in which county the testa-

tor, John Tonnele, resided at the time of his death, setting

forth, substantially, the foregoing facts, and praying the ap-

pointment of Mr. Wetmore as trustee, to execute the trusts of

the will of John Tonnele, touching the estate of Mrs. Wet-

more. That court, on the 3d of January, 1874, ordered that

Mr. Wetmore be appointed trustee, to execute the trusts of

the will of John Tonnele, deceased, touching the estate and

interest of Mrs. Wetmore, with all the powers of the trustees

appointed by the will, and requiring Mr. Wetmore to give a

bond, to be approved by the court, in the penalty of $40,000,

with one or more sureties, being freeholders, and conditioned

for the due performance of his trust. The bond was given,

and approved by the court. The newly appointed trustee

then demanded of the executors of Mr. Zabriskie, the share

of Mrs. Wetmore in the trust estate.
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The executors declined to pay it over, and filed their bill in

this court, suggesting the existence of grave doubts as to their

power and authority, under the will of John Tonnele, to di-

vide and transfer to Mr. Wetmore, as trustee, the portion of

the trust estate in their hands, to which Mrs. Wetmore is bene-

ficially entitled for her life, and as to the jurisdiction of the

Orphans Court to appoint Mr. Wetmore trustee, especially

seeing that none of the parties in interest were made parties to

the application to that court, nor in any way notified of the

contemplated action of that court in the premises. The ex-

ecutors, however, by the bill, waived notice to them and all

irregularity or imperfection in the proceedings, on account of

their not having been made parties thereto, or cited therein.

It was admitted, on the hearing, that the assets of the estate

have been collected and invested, and all the debts paid ; also

that a just partition of the investments, if one were decreed,

might be made.

At the time of the death of the last survivor of the execu-

tors, all the duties of the executorship of the will had been

discharged, and there remained nothing further to be done in

that direction. The estate had been settled. The surviving

executor had therefore become, and he then was, merely a

trustee.' The Orphans Court, therefore, had jurisdiction to

appoint a new trustee or trustees. The thirteenth section of

the Orphans Court act {Nix. Dig., Uh ed., 642,*) provides that

when any trustee appointed by last will and testament shall

neglect or refuse to act, or shall die before the execution and

completion of the trust so committed to him, the Orphans

Court of the county where the testator resided at the time of

his death, shall have full power and authority to appoint

some suitable person or persons to execute such trust ;
and

the court are thereby authorized and required to demand and

take from such trustee or trustees a bond with one or more

freehold sureties, conditioned for the due performance of the

«aid trust. The section further provides that the trustee or

trustees so appointed shall have and possess all the power of

the trustee or trustees so neglecting, refusing or dying. The

* Rev. V. Til, sec. 114.
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proviso of the section prevents its application to the office of

executor. The statute applies to this case. The will pro-

vided for the collection of the assets and the payment of the

debts, and that the executors should hold the balance in

trust for the purposes declared in the will. A trust was

thus created within the meaning of the act. Brush v. Young,

4 Dutches' 237. The Orphans Court had jurisdiction, there-

fore, to appoint a suitable person or persons to execute the

trust. And if the proceedings in that court, in so doing,

had been irregular, the irregularity could not be inquired

into collaterally. Budd v. Hiler, 3 Dutcher 43, 47 ; People

v. Norton, 5 Seld. 176. But it may be questioned whether

they exercised that jurisdiction ; whether they did not, under

the guise of an appointment of a person to execute the trust

under the will with which the executors, as trustees, had

been clothed, in fact make an original appointment of a

trustee for Mrs. Wetmore. The trust under the will, except

so far as her interest is concerned, would still remain to be

executed by some one else, if Mr. Wetmore were to be per-

mitted to receive his wife's share of her father's estate. The

appointment does not purport to be an appointment of a

trustee to execute the trusts of the will, and it may well be

doubted whether, under the above quoted section of the

statute (§ 13), the Orphans Court had jurisdiction to make

an appointment in the premises of less scope than that. But

assuming that the appointment in question was within the

jurisdiction of the Orphans Court, this court is not, under the

circumstances, bound to direct payment of any part of the

trust fund to the new trustee ; for the question of the divisi-

bility of the trust fund among the children of the testator, ta

be held in trust for them, and consequently the question of

Mrs. Wetmore's right to have the share of the fund in which,

she has a life interest separated from the estate and held in

trust in severalty for her, would still remain. Thus to dis-

member the trust would certainly, in this case, do violence to

the intention of the testator, by transferring to the husband

of one of his daughters, as trustee for her, the share of his
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estate, the income of which he carefully guarded against the

control of her husband. It would also defeat the testator's

design that the trustees under his will should hold his

estate in their hands for the life of his children, which

design is manifested by the provision that the trustees shall

pay over the income of each child's share to him or her

during his or her natural life. It is also evidenced by the

extensive power given to the trustees in making investments.

The will authorizes them to sell and convey all or any part of

the testator's real estate, and all real estate that may be pur-

chased by them, and to invest his personal estate and the

proceeds of the sale of such real estate at interest on bond

and mortgage of real estate, or in government or state stocks,

or to lay out the same in the improvement of his real estate,

as may seem to them most for the advantage of his children,

and for the improvement of his estate, and to change such

investments as they shall deem best from time to time. It

may be remarked that the provision on which much stress

was laid by the counsel of Mr. and Mrs. Wetmore at the

hearing, that the executors should have full power to " retain

all the trust property in their hands unsold and undivided

until after the year eighteen hundred and sixty-seven," by no

means implies that they should divide the property after that

date, for it is evident from the will that the testator intended,

as before stated, that the trustees should hold the estate for

the life of his children. The testator's intention in the pro-

vision referred to, must have been to enable the trustees to

hold the property for the fifteen years which would elapse

between the making of his will and the date last mentioned,

without being liable to be required to pay over to any of his

grandchildren, any share to which they might become entitled

before that date. He could not have contemplated any divi-

sion which should put the share of any of his children out of

the hands of his trustees in the lifetime of such child.

The executors of Mr. Zabriskie will be advised not to pay

over any part of the trust fund to Mr. Wetmore, as trustee

under the appointment set forth in the pleadings in the cause.
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Goodwin v. Hamill.

Goodwin and others v. Hamill and others

A sale to a creditor, under an execution issued on a confessed judgment

obtained by him in good faith to secure his debt, will not be set aside in

favor of a creditor who had commenced suit against the debtor before he

confessed such judgment, in the absence of evidence that the creditor

to whom judgment was confessed, participated in the debtor's design,

by giving him the preference, to defeat the creditor who had commenced

suit. That the debtor himself intended, by giving the preference, to defeat

such creditor, is immaterial.

On final hearing, on pleadings and proofs.

Mr. H. Richards, for complainants.

Mr. B. A. Vail, for defendants, Oakley & Co.

The Chancellor.

The facts disclosed by the pleadings and proofs in this case

are, that Isaac Thorn, being indebted to the complainants,

and also to the defendants, Oakley & Co., for goods sold and

delivered, and being in embarrassed pecuniary circumstances,

confessed a judgment to the latter for their debt. The
former had commenced a suit against him for the recovery of

their claim. Oakley & Co.'s judgment was entered on the

13th of June, 1872, and on the same day a jie7'i facias de

bonis et terris was duly issued thereon, and duly recorded and

delivered to the sheriff of Union county. The complainants'

judgment was entered on the 23d of July, 1872, and a fieri

facias de bonis et terris was on that day duly issued thereon,

and recorded and delivered to the same sheriff. Both writs

being in the sheriff's hands, he levied under them, and under

another one of like character against Thorn, at the suit of

another creditor, on the 28th of September, 1872, on certain

real estate of Thorn in Rahway, and subsequently sold the

premises under the executions, to Oakley. The property
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was, at the time of the entry of the judgments and of the sale,

subject to three mortgages, one of which had been given by

Thorn to his brother-in-law, William Hamill ; Oakley & Co.

became the owners of one of the other two, after the sheriff's

sale. The bill prays that the mortgage to Hamill may be

declared fraudulent and void as against the creditors of

Thorn ; that an account may be taken of the amount due on

the other mortgages, and the priority between them estab-

lished; that Oakley & Co. may account for the rents and

profits, so that the amount may be credited on that one of the

last mentioned mortgages which they now own ; that the

complainants may be permitted to redeem those mortgages,

and that the mortgaged premises may be sold to raise the re-

demption money; that the sheriff's sale to Oakley maybe
set aside as against the complainan-ts, and that the deed given

to the former by the sheriff for the property may be cancelled

and the premises sold, under the order of this court, free from

all encumbrances; and that out of any surplus which may

remain after paying the last mentioned two mortgages, the

complainants may be paid the amount of their judgment, and

interest and costs, and that then, out of the residue, if any,

Oakley & Co. may be paid the amount of their judgment,

with interest and costs.

The fairness of the sale is not questioned. The complain-

ants' claim to the relief they seek must be based on the

assumption that the judgment of Oakley & Co. was fraudu-

lent as against the creditors of Thorn. But the proof by no

means authorizes the conclusion that that judgment was not

in all respects bona fide, or that so far as Oakley & Co. were

concerned, it was designed to defeat, hinder, delay, or defraud

the creditors of Thorn. On the other hand, there can be no

-doubt that they were bona fide creditors of Thorn ; that they

M^ere anxious to secure their debt, and that they obtained

the judgment for that purpose, and with that object alone.

Whether Thorn intended, by giving this preference, to defeat

the complainants, who had sued him, in getting their money,

or not, is a matter of no concern, provided Oakley & Co. did
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not participate in the design, and there is no evidence that

they knew of any such intention.

The complainants, having failed to establish fraud as

against Oakley & Co., have no claim to the relief they seek.

The bill must be dismissed, with costs.

Keron and Hirt vs. Coon and Platt.

1. The general rule is that where tlie equity of the bill is completely-

answered, the injunction will be dissolved.

2. It affords no ground of exception to the rule, that the bill is verified

by an affidavit to all the material facts, and the answer is only verified by

the usual oath of the defendant, whicii it is claimed gives the bill a-

preponderance, when the alleged equity is only a matter of inference from

the affidavit, and is distinctly and positively denied by the answer.

3. A delay of six years, however occasioned, in prosecuting a suit upott

a bail bond, of itself, constitutes no claim to equitable relief by injunction

to restrain the suit.

4. That a dissolution of the injunction to stay a suit at law would leave

the complainant remediless, alone, affords no sufficient reason for holding

the injunction till the hearing, when that remedilessness consists in the

want of a valid defence to the suit.

On motion to dissolve injunction, on bill and answer*

Mr. D. A. Hayes, for the motion.

Mr. R. S. Green, contra.

The Chancellor.

The complainants, John Keron and George Hirt, seek to

restrain the defendants, William H. H. Coon and Zephaniah

Platt, from further prosecuting a suit at law in the Union

Circuit Court, instituted by the latter against the former, in

1868, upon a bail bond in the penalty of $470.92, executed

by Keron and Hirt on the 1 5th of February, 1868, as bail



FEBRUARY TERM, 1875. 27

Keron and Hirt v. Coon and Piatt.

for Marsh H. Tucker, in an action of assumpsit, brought by-

Coon and Piatt, as partners, against him. In the suit on

the bond Keron and Hirt pleaded several pleas, all of which^

except two, were, on motion, stricken out by the court. The
suit slept from 1868 until 1874, when the plaintiffs therein

amended their declaration by leave of the court, and Keron
and Hirt being required to plead thereto, filed their bill in

this suit, claiming the interference of this court on the

ground that after the giving of the bond, Coon and Piatt

induced Tucker to leave this state after Keron and Hirt had

become bail for him, and that he accordingly went to Min-

nesota and Wisconsin, in May, 1868, and while in the former

state, some time in the latter part of that month, or the

beginning of the next. Coon and Piatt, with others of hi&

creditors, caused him to be arrested in a civil action, and

presented and prosecuted against him in that suit, the very

claims on which the suit in which the bail bond had been

given was brought. The bill further states that they caused

his detention in the west for two years thereafter, by means

of the suit prosecuted against him there; and further, that

they, with others of his creditors, instituted proceedings in

Wisconsin, against a person there to whom he had sold out

his business, and who, as part of the consideration of the

purchase, had assumed the payment of his business debts,

including their claim, and that in those proceedings a receiver

was appointed and money collected, out of which they re-

ceived satisfaction of their claim. The complainants insist

that by reason of the premises, they are in equity discharged

from liability on the bond. The bill prays an answer with-

out oath. Annexed to the bill, by way of verification of the

facts stated in reference to the transaction in the west, is an

affidavit of Tucker. There is no other verification of the

bill in that respect. Piatt answered on oath, and now moves

to dissolve the injunction. Coon died before the bill was

filed. The answer fully and explicitly denies the equity of

the bill. It denies, in gross and in detail, all the allegations

charging Coon and Piatt with inducing Tucker to go to
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Wiscousin and Minnesota, or either of them, or with pro-

curing his arrest or detention in either of those states, or in

any way interfering with his personal liability there, or with

prosecuting or presenting their claim against him in any suit

or proceeding in Wisconsin, or with having received any

money or other thing, in settlement or on account of that

<jlaim.

According to the general rule, the equity of the bill having

been completely answered, the injunction should be dissolved,

and I am unable to discover any reason for making an excep-

tion in this case. The complainants insist, however, that

euch reason may be found in the fact that the bill is verified

by the affidavit of Tucker to all the material facts, and they

claim that this gives the bill a pi'eponderance over the answer,

which is verified only by the usual oath of the defendant.

But on a careful examination of Tucker's affidavit, it will

appear that lie does not swear that Coon and Piatt induced

him to leave this state. He says that one Southworth, one

of his creditors in the west, visited him at his (Tucker's)

residence, in Viueland, in this state, in Aj)ril, 1868, on

behalf of himself and Tucker's other creditors there; that

Southworth came authorized, "as he represented," by the

other creditors, to effect a settlement of their claims ; that he

(Tucker) was urged, on behalf of the creditors, to return to

the west, in order to have the affairs settled up, and in that

way discharge his debts, including those on which he had

been arrested and held to bail in Union county; that South-

worth returned to the west, and that afterwards he (Tucker)

received a letter from him, dated, St. Paul's, April 23d, 1868,

informing him that he had seen all Tucker's creditors, and

urging him to come there ; that in pursuance of such solici-

tation, he left this state on the 8th of May, 1868, and went

to the west ; that after his arrival there, and in the month of

May, or the beginning of June, 1868, he was arrested at

Winona by the chief of police of St. Paul's, and taken to the

latter place ; that his arrest was made at the instance of his

creditors, and after he was in custody, his creditors, and
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among them Coon and Piatt, presented their claims against

him, &c. It will be observed that he does not connect Coon

and Piatt with the visit of Southworth, except by the state-

ment that the ktter "represented" to him that he was

authorized "by the other creditors" to effect a settlement.

All the statements in Tucker's afddavit, involving Coon and

Piatt, are distinctly and positively denied in the answer, and

all of them, except the alleged representations of Southworth^

are within the knowledge of Piatt, and as to them, the

answer expressly denies that Coon and Piatt personally

induced Tucker to return to Minnesota or Wisconsin, and

that any person or persons were in any way authorized by

them to induce, or make any representations on their behalf,

to Tucker, to go to those states, or either of them, for the

purpose of effecting a settlement of his debts, or for any

other purpose whatsoever; and Piatt expressly denies that,

directly or indirectly, personally, or through or by any other

person or persons. Coon and Piatt had anything whatever to-

do with the return of Tucker, and he expressly says that he

had no knowledge of Tucker's return until the latter was in.

Minnesota.

The complainants insist that the fact that the suit on the

bail bond has been permitted to sleep since 1868, is of itself

sufficient to induce this court to retain the injunction until

the hearing. It appears from the answer, that on striking

out the pleas the circuit court gave the plaintiffs leave to

amend their declaration, and required the defendants to

plead to the amended declaration in thirty days after service

on their attorney, of notice of the filing thereof. The

answer alleges that the delay which has taken place since

then has been occasioned by the efforts of the parties to effect

an amicable settlement of the controversy. The complam-

ants specify no particular in which they have been prejudiced

in their rights by this delay, although in the bill they msist

that their liability and risk have been increased thereby, and

that in equity they should, on that account, be held to be

released and discharged from their liability on the bail bond.
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I do not perceive ou what ground this delay in prosecuting

the suit against the bail, however occasioned, can constitute

any claim to equitable relief in the premises.

The complainants urge that a sufficient reason for holding

the injunction till the hearing, may be found in the fact that

if it be dissolved they will be remediless. But that consider-

tion, standing alone, is not sufficient in this case. If it

were, it would be equally so in every case where an injunc-

tion is granted to stay a suit at law to which there is no valid

defence. The injunction will be dissolved, with costs.

Lyman and others vs. Pla.ce and others.*

1. An objection on the ground of misjoinder of complainants cannot

prevail at the final hearing.

2. Judgments recovered against a debtor after he had conveyed away hie

property, were, on suggestion of the creditor, decreed to be made out of a

note given by the grantee for the consideration of the conveyance, instead

of out of the property itself.

On final hearing, on pleadings and proofs.

Mr. J. J. Bergen, for complainants.

Jir. John Sohomp, for defendants.

The Chancellor.

The bill is filed by Frederick Lyman, Christopher Ehni, and

Elias Van Fleet, against Joseph V. Place, and his wife, and

Joseph Morehouse, (who is Place's brother-in-law,) to sub-

ject certain premises, a house and lot in Raritan, in Somerset

county, or the amount of a promissory note, received by Place

and his wife from Morehouse for the consideration of the con-

veyance of the property by them to him, or so much thereof

* Cited in Hendrickson v. Wallace's Eo^r, 4 Slew. 606.
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as may be necessary for the purpose, to the payment of certain

judgments ; one recovered by Lyman against Place, and the

other by Ehni and Van Fleet against him, both in the Somer-

set Circuit Court. The bill alleges that the premises were,

and are, really, the property of Place, though the legal title

thereto was, up to a period shortly after the commencement

of the suits which resulted in the above judgments, in his wife,

and he and she, before the judgments were recovered, con-

veyed the property to Morehouse. The bill claims that the

<3onveyance to Morehouse was -in fraud of the creditors of

Place.

Objection was made at the hearing, that there was a mis-

joinder of complainants. This objection cannot prevail, for

the reasons given in disposing of the like objection made at

the hearing, under like circumstances, in Annin v. Annin, 9

C. E. Green 184, 188. The evidence shows that the prop-

erty which was conveyed to Mrs. Place by La Rue Vreden-

burgh, in or about April, 1870, was paid for with money

borrowed of a building loan society on certain shares therein

which originally stood in Place's name, and which he trans-

ferred to his wife, and certain money borrowed by Place,

which he still owes. The price paid to Vredenburgh was $925.

The proof is, that the shares, which were five in number,

were subscribed for by Place, and taken in his own name;

that they stood in his name for about a year and a-half there-

after, when he transferred them to his wife ; that the dues on

them, up to the time when they were " bought out," were $5

a month, and after that, $10.83f ; that they were " bought

out" as a means of obtaining the money to buy the property

of Yredenburgh ; and that for two years and a-half, up to

December, 1873, the dues were paid by Place out of his

wages. Each share, at the last mentioned date, was worth, as

is testified, a little over $100. Place says he will not say that

the dues were not paid out of his wages for the first three

years, and the shares appear to have been subscribed for in

February, 1868. There seems to be no room for doubt that

the shares were, at the time of the purchase of the premises
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in question from Vredenbnrgh, the property of Place, and

that thereafter, up to December, 1873 (the bill was filed in'

January, 1874), the dues were paid with his wages, with-

perhaps the aid of the rent received for part of the house.

The attempt is made by Place aud his wife to show that the

latter was the actual owner of the shares from the begin-

ning, and they set up an understanding which they say

was had between them, by which, in consideration that

her earnings were spent in assisting in the support of the

family, she was to have the. benefit of his payments made-

out of his wages on the shares. It is enough to say that this

agreement is not established by the proof. The shares were

subscribed by Place, and stood in his name for a year and a

halfj up to about the time of the purchase of the house and

lot, and his wages paid the dues. Afterwards, the dues were

paid with his wages, and he gave to his creditors as a reason

for not paying his bills contracted for household supplies,,

that he had to pay his dues on the shares out of his wages,,

and that his employers retained part of his wages for the

purpose. Indeed, the debts for which the judgments of the

complainants were recovered, were contracted by Place for

family supplies; and in the fall of 1872, he told Lyman the

reason why he did not pay his debt to him was that he had'

the building loan to pay monthly, and had a good deal of

sickness in his family ; that his wife had been sick considera-

bly, and he had doctors' bills to pay. Since the purchase of

the property, Place has put a new fence around it at his

own expense. It may be observed that the case, as presented

by the defendants Place and his wife, is within the ruling of

this court, in Skillman v. Skillman, 2 Beas. 403.

On the hearing, the complainants' counsel expressed his

willingness to look for satisfaction of the complainants' debt,,

to the note given by Morehouse on account of the purchase

money of the property, instead of to the property itself. This

renders it unnecessary to pass upon the conveyance to More-

house. Satisfaction of the complainants' judgments, with

the costs of this suit, will be decreed to be made out of the

money due from Moi-ehouse on his note.
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Claek's Executors vs. Stryker and others.

The release in question in this case, held to have been intended to

relieve the land from the lien of a mortgage, and not to remedy a defect

in title ; the release purporting to be a complete release of the party's

right in the premises, without limitation, exception, or reservation, and
there being no indication in the instrument itself that it was intended

merely to remedy a defect in title, and no evidence that such defect, in

fact, existed.

On final hearing, on pleadings and state of the case.

Mr. A. V. SchenoJc, for complainants.

Mr. W. Strong, for defendants, Van Doren and Wyckoff.

The Chancellor.

The question submitted is, as to the operation of a release

executed to Paul Beardslee by the executors of Edward Van
Harlingen, deceased, on the 30th of April, 1855. The execu-

tors appear to have sold and conveyed to Beardslee, on or

about the 30th of March, 1852, certain real estate in the

township of Hillsborough, in the county of Somerset. The
property consisted of two tracts ; one, a farm of eighty and

a-half acres, and the other, described as a tract of woodland,

containing seventeen and a-half acres. The last tract really

contained much more land than that amount. On the above

mentioned date, Beardslee and his wife gave to the executors

a mortgage on the whole of those premises to secure the

payment of $2850, with interest, on the 1st of April, 1853.

This mortgage was acknowledged the same day, and recorded

the next day. On the 20th of March, 1854, Beardslee con-

veyed the tract of eighty and a-half acres to John G. Simon-

son and John V. Egbert, and on the 1st of February, 1855,

he conveyed, by warranty deed, with the usual full covenants,

including covenant against encumbrances, part of the wood-

VOL. XI.
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land to John P. Staats, and the rest to George Wetherell.

On the 30th of April, 1855, about two months after the con-

veyance by Beardslee of the woodland as above, the executors

who were then still the owners of the mortgage, executed and

delivered to Beardslee a release of the woodland, whereby, in

consideration of $1.00, they granted, remised, released, and

forever quit-claimed to him and his heirs and assigns forever,

the tract of woodland, (the release stating that he had " pur-

chased it and sold it again,") together with all and singular

the hereditaments and appurtenances thereto belonging, or in

any wise appertaining, and the reversion and reversions,

remainder and remainders, rents, issues, and profits thereof,

and all the estate, right, title, interest, claim and demand of

the executors, either in law or equity, of, in, and to the prem-

ises, with the hereditaments and appurtenances, to have and

to hold to him, his heirs and assigns, to his and their only

proper use forever. The release describes the property as the

woodland belonging to the estate of Edward Van Harlingen,

deceased, at the time the executors sold his real estate. By
various mesne conveyances, the title to the two portions of

woodland had, at the commencement of this suit, become

vested in two of the defendants ; John M. Wyckoff being the

owner, by conveyance to him, dated April 1st, 1860, of the

part sold to Wetlierell ; and Peter S. Van Doren, by convey-

ance dated March 30th, 1860, of the other part. The release

above mentioned was recorded May 15th, 1855.

By their answers in this cause, Wyckoff and Van Doren

claim that they are entitled to the benefit of the release. The

complainants, however, to whose testator the executors of

Van Harlingen assigned the mortgage on the 6th of Decem-

ber, 1862, insist that the release was not intended to affect

the lien or operation of the mortgage, but only to supply the

apparent defect in the title, occasioned, as they allege, by the

loss of the deed from them to Beardslee. In support of this

theory, they adduce a deed of release made by the executors

of Van Harlingen, dated July 20th, 1866, for the purpose of

supplying the defect in the title of the tract of eighty and
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a-half acres, from the loss of the deed from Van Harlingen's

executors to Beardslee. It is to be observed, however, that

this last deed is made not to Beardslee, but to Edward Mau-

niug, to whom the grantee of Simonson and Egbert had con-

veyed that property by deed, dated April 13th, 1866, and

that it recites the sale by them to Beardslee, his neglect to

have the deed recorded, the loss of the deed, Manning's own-

ership of the premises, the defect in the title, from the loss of

the deed unrecorded, the receipt by Van Harlingen's execu-

tors of the purchase money in full from Beardslee, and that

they had, in equity and justice, no claim or title to the tract

of eighty and a-half acres. When this release was executed,

which was at its date, the executors of Van Harlingen had

parted with the mortgage. They assigned it, as above stated,

on the 6th of December, 1862. There is nothing in the

release given for the woodland which indicates that it was

intended merely to remedy the defect in the title occasioned

by the loss of the deed for the property. Nor does it appear,

either by the release or by the case, that that deed was then

lost. The release to Beardslee was made more than eleven

years before the release to Manning. The latter exactly

expresses its purpose and object, which was to confirm Maci-

uing's title, while the former release is general in its terms.

But it is urged that the fact that the release was made to

Beardslee, and not to his grantees, is evidence that it was not

intended to affect the lien of the mortgage. It is to be re-

membered, however, that Beardslee had conveyed with war-

ranty. It was incumbent on him to obtain a release of the

mortgage. He appears to have done so when his grantees

were about to convey the premises ; for the deed from Staats

for the part of the premises conveyed to him is dated April

SOth, 1855, the date of the release to Beardslee, and the deed

from Wetherell is dated or the 26tli of that month. The

release to Beardslee was recorded, as above stated, on the 15th

of May, 1855. When the defendants. Van Doreu and

Wyckoff, purchased the premises, it was on the record, there-

fore. It purported to be a complete release to Beardslee, his
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heirs and assigns, of all the executors' right in or tO' the

premises, whether at law or in equity, without limitation or

exception or reservation. Beardslee's deeds, under which

they held, conveyed the property free from encumbrance,

with covenant of warranty general. At the time of making

that release. Van Harlingen's executors held the mortgage.

The executors of Van Harlingen would not be permitted^

under these circumstances, to enforce the mortgage against

Van Doren and Wyckoff. Of course the complainants, their

assigns, are in no better situation.

Conover v. Jeffrey and wife.

1. In a proper case, equity will look behind a judgment at law, in order

to do justice to the parties to it. But where the case is simply that of a

judgment creditor who has establislied his claim at law, seeking in equity

to reach his debtor's property, which has been fraudulently conveyed away,

the debtor is in no position to contest the creditor's right to his judgment.

2. To such a suit it is no defence that the conduct of the creditor in

obtaining an assignment of the bond upon which his judgment was

founded, was inequitable.

3. Nor, in such a suit, the complainant's debt having been established

at law by verdict and judgment, can the defence be admitted, of an

agreement between the obligee in such bond and the obligor, that the latter

should be discharged from the bond in consideration of his promise to

support the former during his lifetime.

On final hearing, on pleadings and proofs.

Mr. JR. Allen, Jr., and Mr. S. M. Dickinson, for com-

plainant.

Mr. B. Gummere, for defendants.

The Chancelj.or.

The bill in this suit was filed by William W. Conover

against Richard D. Jeffrey and wife, to subject a certain farm
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in Monmouth county to the payment of a judgment recov-

•ered by Conover against Jeffrey. The farm was conveyed by

Samuel L. Wardell and wife to Jeffrey, in March, 1866,

The latter, with his wife, conveyed it, by deed dated June

13th, 1867, to their son Charles, who, with his wife, con-

veyed it to his mother by deed dated the following day. The
judgment was founded on a bond given by Richard D. Jeffrey

to his brother, Edmund Allen Jeffrey, on the 12th of March,

1866, in the penalty of ^4600, and conditioned for the pay-

ment of $2300 in one year from its date, with interest. This

bond was assigned by Edmund A. Jeffrey to the complainant

on the 24th of August, 1867. Execution against goods and

lands was issued on the judgment and returned unsatisfied,

before the commencement of this suit.

That the conveyance made by Richard D. Jeffrey and his

wife to their son, and that made by their son to his mother,

M^ere wholly voluntary and intended to defeat the creditors

of Richard D. Jeffrey, the evidence in the cause leaves no

room to doubt. Indeed, on the hearing, no question was

made on that score by the defendants' counsel. But it

was insisted that this court ought to refuse the complainant

the relief which he seeks, on the ground that his conduct in

obtaining the assignment of the bond was inequitable. The
defendants allege that the consideration which he paid was

grossly inadequate, being, in fact, only $50, and that

Edmund, at the time of making the assignment, was, by

reason of long continued habits of intemperance, incompetent

to transact business. The testimony in the cause, however,

leads me to the conclusion that the conduct of the defend-

ants themselves, in the transfer of the property to Mrs.

Jeffrey, was the occasion of the sacrifice in the sale of the

hand of which they now complain. That bond was given to

Edmund by Richard, to secure to him the repayment of a

loan of $2300, or thereabouts, made by the former to the

latter. This money constituted Edmund's entire property.

It was borrowed by Richard to enable him to pay the cash

he had agreed to pay on the purchase of the farm above
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mentioned, and he agreed to secure its repayment, with inter-

est, to Edmund, by his bond and a mortgage upon the farm^

as soon as he should obtain the title. In the meantime, he

gave him the bond above mentioned, which Edmund assigned

to the complainant. He did not, when he had obtained

title to the farm, give the mortgage, but on application, in

behalf of Edmund, while as yet the latter owned the bond^

refused to do so. Instead of securing the payment of the

money, as he was bound to do, he transferred the title to

his property to his wife, to protect the property from Ed-

mund's claim, and to prevent him or any one to whom he

should sell or assign the bond, from subjecting the property

to the payment thereof. The bond became due on the 20tb

of March, 1867, and the transfer of the title to the prop-

erty was made in June of that year. In August following,

Edmund sought to sell the bond, complaining that he had beeo

unable to get either principal or interest from Richard, and

that the latter had put his property out of his hands ; thafc

he (Edmund) was sick and needed money, but was too poor

to engage in legal proceedings for the collection of his debt.

He had, indeed, been unable to collect either principal or

interest, or to get the promised security. Richard had put

his property out of his hands, and Edmund had no money

or property except what he had lent to Richard. He was

thus constrained to dispose of the bond on the best terms

practicable. The result was a sale of it to the complainant

for $50, in cash, and the further sum of $450, payable in

case, and only in case, Richard had not put his property out

of his hands, or the complainant could get him and his wife

to secure the claim by mortgage on the property. It appears

that Richard had not only transferred the title to the farm

to his wife, but with like fraudulent intent, had caused all his

personal property to be transferred to her by means of a sale

under an execution against him on a judgment which he had

paid off, but had kept unsatisfied of record for the purpose

of using it as the means of transferring the title to all his

personal property to his wife. That Edmund was competent
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to transact business when he was sober, is not denied, and

the evidence is, that on the occasion of the sale and assign-

ment of the bond, he was, as his legal adviser testifies (and

he seems to have had sufficient opportunity to form a reliable

opinion), "perfectly sober, and understood himself." Nor is

there any evidence of overreaching on the part of the com-

plainant. He does not appear to have sought out Edmund,
but the latter first approached him on the subject of the

sale. He says that Edmund, when he met him in the

street on the day of the sale, told him he had come to sell

the bond to him. Nor is there any evidence of any evil

practice on the part of the complainant to induce Edmund
to sell the bond to him.

But, apart from these considerations, the defendants are in

no position to contest the complainant's right to his judg-

ment. The case is simply that of a judgment creditor who
has established his claim at law, seeking, in equity, to reach

his debtor's property which has been fraudulently conveyed

away. It is true, the court may, in a proper case, look

behind a judgment at law, in order to do justice to the par-

ties to it, as in a case in 1 Chan. Cases 202, where the com-

plainant, when the defendant was drunk, got a bond from

him for £800, for a loan of £90, and had recovered judg-

ment at law for the bond. His bill, filed to subject certain

property held in trust for defendant's wife to the payment

of the judgment, was dismissed on the ground of the in-

iquity of his conduct in obtaining the bond. Tiiat, however,

was a suit between the parties to the loan. The defend-

ants, indeed, both swear that there was an agreement between

Edmund and Richard, made both before and after the execu-

tion of the bond, that the latter should be discharged from

the bond in consideration of his promise to support the

former during his lifetime. The proof of this alleged agree-

ment is, it may be remarked, by no means satisfactory.

But, were it otherwise, the complainant's debt having been

established at law by verdict and judgment, this defence

cannot now be admitted here. The complainant's debt, with
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the costs of this suit, will be charged on the farm, saving,

however, Mrs, Jeifrey's inchoate right of dower therein, and

in default of payment by a day to be fixed, the farm will be

sold to raise the money. There will be an order of refer-

ence to a master, to ascertain and report the amount due

complainant on his judgment.

Richardson vs. Peacock.

1. Where a party, under agreement not to carry on a specified business,

under color of another name engages in a business which is within the

spirit of the agreement, he will be restrained from continuing it.

2. Where the answer fails to disclose the true character of the business

80 engaged in—whether it was, in fact, such as the defendant might

carry on without breach of his covenant, or whether it was so only color-

ably, the injunction will not be dissolved upon the answer, but will be re-

tained till final hearing.

On motion to dissolve injunction, on bill and answer.

Mr. A. C. Scovel and Mr. P. L. Voorhee», for the motion.

Mr. 8. H. Grey and Mr. A. Browningy contra.

The Chancellor.

By a covenant entered into by the defendant with the com-

plainant on the 14th of November, 1863, the former, in con-

sideration of the purchase by the latter from him at that

time, of the fixtures connected with his business of shipping

poultry at No. 121 South street, in Philadelphia, and the

good will of the business, and all his right, title, and interest

therein, and of the sum of $2000 paid to him by the com-

plainant, covenanted that he would not, for the space of two

years from that date, ship or send any poultry to the city of

New York or the city of Washington, without the complain-
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ant's consent; and further, that he would not, at any time

after two years from the date of the agreement, send or ship

any poultry coming from the counties of Salem, Cumberland,

Camden, and Gloucester in this state, and South street, in

Philadelphia, to either the city of Washington or the city of

New York ; and that he would ship no poultry to those cities

so that the same might in any way interfere with or preju-

dice the complainant in the business of shipping poultry

which he had bought from the defendant. The bill alleges

that the defendant has broken his covenant, and under pre-

tence of acting as a commission merchant, or as agent for

others, was, at the filing of the bill, purchasing, shipping,

and sending, or procuring to be purchased, shipped, and sent

from the above mentioned counties and from South street, in

Philadelphia, large quantities of poultry, in violation of his

covenant, and thus seriously interfered with the complainant's

business. It prays an account of damages sustained by the

breach of the covenant, and an injunction to restrain the de-

fendant from further violation of the contract, and for general

relief. On filing the bill, an injunction was issued.

The defendant has answered, admitting the covenant, and

alleging that, for certain apparent violations of it from about

the month of October, 1871, to the month of April, 1873, he

had the complainant's permission ; and that on or about the 1st

of April, 1874, he went to the city of New York, and there

engaged in the business of selling poultry on commission for

such persons as would ship or send poultry to him to sell for

them on commission, and that, at the time of filing the bill

and service of the injunction, he was engaged in selling

poultry there for certain persons whom he names, residents

of the counties of Salem and Gloucester, and a person doing

business in South street, in Philadelphia. The answer admits

that the defendant is a resident of Camden county. To say

nothing of the transactions which took place between October,

1871, and April, 1873, and for which the defendant claims

he hid the complainant's permission, it is obvious that the

character and bona fides of the alleged commission business
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set up in the answer, are important subjects of inquiry in the

case. If, under the similitude of selling on commission, the

defendant was, at the filing of the bill, engaged in a business

which was within the spirit of the agreement, he should be

restrained from continuing it. NewUng v. Dohell, 19 i. T.^

N. S., 408. It is, therefore, manifestly important to know

the true character of that business—whether it was, in fact,

such a one as he might carry on without breach of his cove-

nant, or whether it was so, only colorably.

The injunction must be retained till the hearing.

Haggerty and Teel vs. Nixon and wife.

Land purchased and owned by a debtor, but the title to which was taken

in the name of his wife to prevent his creditors from subjecting it to the

payment of their claims against him, was levied upon and sold under an

execution issued upon a judgment against the debtor, (the judgment

creditor and a general creditor, who had not established his debt at law,

becoming the purchasers.) No title having passed by the sheriff's sale,

the judgment creditor's debt, on bill filed for that purpose by both creditors,

was charged on the property. The general creditor is entitled to no relief.

On final hearing, on pleadings and proofs.

Mr. B, C. Frost, for complainants.

The Chancellor.

This is a creditor's bill, filed by two of the creditors of

Robert Nixon, against him and his wife, to subject certain

real estate, in Warren county, to the payment of their respec-

tive debts. Mr. Haggerty, one of the complainants, has

established his debt at law. Mr. Teel has not established

his. The former caused execution to be issued on his judg-

ment, and the sheriff sold the land under it to the complain-

ants. There can be no doubt, that Nixon himself purchased
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^r^;^;:^i^^^^.ou, and that he has been "'« -™- "^

it ever since. He took the deed in the name of h,s w,fe to

it ever since, -tie iook. luc i^c^^m .^ -

prevent his creditors from subjecting the property to the pay-

Len of their claims against him. The legal title was never

Tn him. No title, therel^^re, passed by the sheriff's sale.

Haggerty is entitled to relief. His debt will be charged on

the property. Teel is entitled to no relief.

In the matter of the application of the execntors of the will

of IBA Ryerson, deceased, for directions.

1 Under the eighth section of the revised act concerning legacies, {Rev

^tat mil m) it is discretionary with the executor, whether he wil

"set'nt 'before paying over to a legatee the anaount of a be,uest

for life or years.

2 Where the testator gives to a legatee for life the absolute possession

and cTntro! of the fund, the executors may pay it over without requiring

security.

On petition.

Mr. Wm. Pennington, for the executors.

The Chancellor.

Ira Ryerson, by the second section of his will, which ia

dated January 8th, 1870, gave and bequeathed to his wite,

$6000, absolutely. The third section is as follows: I also

give to my said wife, and direct my executors to pay to her

the sum of $14,000, to be by her used during her natural

life, at her pleasure; hereby giving her power to invest and

reinvest the same in her own name, in the same manner I

might do if living, and to appoint the same among my

legatees, by will, after her^decease^^ccord^ her own

* Cited in Munson v. Berdan, 8 Stew. 377.
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judgment and discretion. But should the said sum of $14,000,

or any part thereof, lemain undisposed of by my said wife as

aforesaid, at the time of her death, I give and bequeath the

whole, or the part thereof, as the case may be, so undisposed of

by my said wife, to my legatees, in proportion to the legacies

bequeathed by this, my will," &c. The testator appointed his

wile and Henry A. Williams his executors. They have both

proved the will, and taken upon themselves the execution

thereof. The question submitted by the petition is, whether

they may safely pay $14,000 to Mrs. Ryerson without requiring

security. It will be observed, that the gift of the fund is to her,

and the executors are directed to pay it over to her. The will

gives her power to invest and reinvest it in her own name,

in the same manner as the testator might do if living. No
doubt is suggested as to her pecuniary responsibility. It is

said that none is entertained, but the sole question is,

whether, under the provisions of the eighth section of the

revised act concerning legacies, security should not be re-

quired. That section does not make it obligatory on the

executors to require security in the cases therein mentioned,

but leaves it to their discretion. The intention of the testa-

tor, that Mrs. Ryerson should have absolute possession and

control of the fund, is unequivocally expressed.

The executors would, under the circumstances, be justified

in paying her the money without requiring security.

Babbitt v. Babbitt.

Where a father and his family are all beneficiaries of a trust fund

intended for their common support, and the father grossly fails to dis-

charge his duty in dispensing the income for the purposes for which it was

given, though made by the instrument creating the trust the sole judge of

the necessities of his family, this court will assume the distribution of the

income, so as to secure to the beneficiaries a just and equitable participa-

tion therein.
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Bill for relief. On final hearing, on pleadings and proofs.

Mr. J. L. Blake, for complainant.

Mr. R. Gilchrist, for defendant Babbitt, trustee.

The Chancellor.

The bill in this cause is filed by Frank M. Babbitt, one

of the children of William M. Babbitt, in behalf of himself

and his mother, and brothers and sisters, cestuis que trust,

under the will of Daniel Babbitt, deceased, late of Orange^

in the county of Essex, against his father and Albert P.

Condit, trustees under the will above mentioned. The com-

plainant's mother and brothers and sisters are, with the

trustees, parties defendant to the suit. The bill alleges that

Daniel Babbitt, who was the father of the defendant, William.

M. Babbitt, died in the year 1864 ; that by his last will

and testament, which is dated April 25th, 1862, he gave

and devised to his son, William M. Babbitt, and Albert P.

Condit, and to the survivor of them and his heirs, the house

and tract of land in Orange then recently purchased by the

testator of his said son, to have and to hold the same in

trust to and for the following uses, that is to say : to the

use of William M. Babbitt and Albert P. Condit, and the sur-

vivor of them and his heirs, during the lifetime of William ;.

and after his decease, to the use of his lawful children, as

tenants in common, and their respective heirs and assigns,

forever ; the lawful issue of any deceased child being enti-

tled to the share of his or her parent. And the freehold so

devised to the trustees and the survivor of them, and his

heirs, for and during the life of William, was thereby de-

clared to be upon the special trust following, to wit, that

they and the survivor of them should, during the said life-

time of William, take and receive the rents, issues and

profits of the said real estate, and therewith make all neces-

sary repairs, and pay all taxes and other requisite charges
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and expenses in and about the same, and after deducting all

sueh payments, should appropriate and expend the balance

thereof under the direction and control of William, in and

for the support and maintenance of himself and family,

including the education of his children, in such manner and

to such extent as to him should seem proper. And the

testator did thereby further authorize and empower the trus-

tees and the survivor of them, in their or his discretion, to

sell and convey, in fee simple or otherwise, the whole or any

part of the real estate so devised, and the proceeds of any

sale or sales so made to reinvest in bonds and mortgages or

other sufficient security, the purchaser or purchasers of such

real estate not being accountable or responsible, in any way,

for the application of such proceeds; the yearly income

thence arising to be appropriated and expended, during the

said lifetime of William, in the same manner and for the

same purposes as the rents and profits of the real estate while

unsold ; and after his decease, the whole principal, with any

surplus of interest or income that may be on hand, to be

divided equally among his lawful children, the lawful issue

of any deceased child taking his or iier parent's share.

The bill alleges that the complainant is of full age, and

that he and his mother, as a member of his father's family,

and his brothers and sisters, all of whom, at the filing of

the bill, were minors, either as members of the family, or

as lawful children of William M. Babbitt, have each of them

a present, as well as a prospective interest in the trust

estate; that the defendants, William M. Babbitt and Albert

P. Condit, took upon themselves the discharge of the duties

of the trusteeship under the will ; that in September,

1865, William M. Babbitt was indebted to the Orange

National Bank in the sum of about $50,000, which, on the

1st of January, 1868, had increased to over $70,000, and

at the latter date, his entire indebtedness was nearly or

quite $85,000. The bill further alleges, that in order to

raise money to pay part of his indebtedness, he fraudulently
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iaduced his co-trustee, on or about the 22d day of September,

1865, to unite with him in "the sale and conveyance of the

trust property, which then consisted of the house and lot in

ihe will mentioned, to William M. Babbitt's brother-in-law,

William H. Vermilye, for the price of $35,000, and that

Mr. Condit was induced by Mr. Babbitt to accept, in pay-

ment of the purchase money of that conveyance, a mortgage

for $35,000 on a farm of about three hundred acres, owned

by the latter, and situated in the town of Newton, in the

county of Sussex ; that Vermilye, when that conveyance was

made, gave to Mr. Babbitt a secret writing in the nature of

a declaration of trust, by which he declared that that sale

and conveyance were made for the benefit of Mr. Babbitt,

and for the purpose of raising money on the property, and

agreed to convey the property to him on request. The bill

states that Vermilye mortgaged the property for about

$12,000, and then conveyed a part of the premises to Mr.

Babbitt, who conveyed it to Mary E. Gill for a considera-

tion which he received, and that from the mortgage and

«ale last mentioned, Mr. Babbitt realized $17,000. The
residue of the property was conveyed to the bank, on account

of Mr. Babbitt's indebtedness to them. The bill sets forth

proceedings taken in this court by Mr. Condit to set aside

the conveyance to Vermilye and the conveyance to the

bank, on the ground of the fraud practiced on him whereby

he was induced to join in the conveyance to Vermilye.

Those proceedings resulted in a decree requiring the recon-

veyance, and an account from Mr. Babbitt of the moneys

received by him from the mortgage put on the property by

Vermilye, and from the conveyance to Mary E. Gill. The
bill alleges that Babbitt conveyed to Condit, as security for

the $17,000 above mentioned, certain timber land in Penn-

sylvania, called the " Equinunk Property ; " that subse-

quently, the premises mentioned in the will were sold by the

trustees for $70,000, and the trustees invested $35,000 of the

money in the purchase of the mortgage which had been

given to them on the farm in Sussex, but which, by the
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decree above mentioned, they had been required ta transfer

to the bank ; that afterwards the trustees bought the equity

of redemption of the farm from William W. Shippen, who
had become the owner of it by purchase at sheriff's sale

under execution issued on a judgment in his favor against

Mr. Babbitt; that Babbitt conducted the negotiation and

managed to effect the exchange of the equity of redemption

for the Equinuuk property ; that in that transaction he con-

trived to obtain, as part of the consideration of the convey-

ance of the Equinunk property, a release of a debt of about

$13,000, due to Shippen from him, and to get over $1500 in

cash, which he applied to his own purposes, and that he

has never accounted for that sum, nor for the consideration

of the release of the debt due Shippen from him; and that,

except so much of the value of the Equinunk property as

went to purchase the equity of redemption from Shippen,

Babbitt has paid nothing upon the debt of $17,000. The
bill states that the trust estate consists of the farm and a

small unascertained balance (it appears to be about $3000,

without allowing for expenses, commissions, &c., of executing

the trust), in the hands of Mr. Condit. The farm is subject

to a mortgage of $3300, and interest, held by a Mr. Town-
send, on part of it ; and there are also two other mortgages^

the principal of which amounts to about $2500, on the farm,

with other land. The bill further states that the farm has

been, ever since it was purchased by the trustees, in the pos-

session of Mr. Babbitt; that it is of the value of about

$50,000 over all encumbrances ; that it is taking damage

from his neglect and mismanagement; that he has resided

on it for the last twelve years, and at the filing of the bill

still resided there with part of his family; that he has

suffered the buildings to become dilapidated for want of

repairs, has neglected to pay the taxes on the property and

to keep the buildings properly insured against loss or dam-

age by fire, and not only has not kept down the interest on

the Townsend mortgage, but has fraudulently sought to pro-

cure the sale of the land thereby mortgaged for a larger sum
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than was in fact due, in order to advantage himself thereby.

The bill alleges that Mr. Babbitt does not apply a due pro-

portion of the income from the property to its legitimate

purposes—the support and maintenance of his family and

the education of his children; that because of his conduct in

the premises, there has arisen a disagreement between him

and his co-trustee in regard to the management of the trust

estate, and that Mr. Babbitt has sought and is now seeking

to procure the removal of his co-trustee, to the end that he

may himself get full and complete control of the estate for

his own purposes; that Mr. Condit's conduct in the premises

has been fair, jnst and generous, and that he has been the

protector of the trust estate. The bill prays an account

from Mr. Babbitt of the trust estate received by him, or

which he might or ought to have received, and that he may
be decreed to be removed from his trusteeship, and some

other suitable person appointed by this court in his stead, to

act in conjunction with Mr. Condit, and with him to hold

and manage the trust estate ; and that Mr. Babbitt may be

decreed to transfer and pay over unto Mr. Condit and such

new trustee, or to Mr. Condit as sole trustee, whatever prop-

erty of the trust estate may be in his hands, or which, on his

accounting, may appear to be due from him to the trust

estate; and that such certain part of the net rents, issues,

profits and income of the trust estate as shall seem to this

court to be just, shall be appropriated and expended under

the direction of Mr. Condit, as acting trustee (or under the

direction of Mr. Condit and such new trustee), in and for the

support, maintenance and education of the wife and children

of Mr. Babbitt ; and that Mr. Babbitt may be perpetually

enjoined and restrained from any and all further interference

with the trust property.

Mr. Babbitt has answered the bill. He denies the fraud

charged against him, and claims that he has done his duty

not only to the trust estate, but to his family; denies the

charges of neglect and mismanagement contained in the bill

;

alleges that the proceedings to remove him are instigated by

Vol. XI. D
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Ilis co-trustee, who is his brother-in-law and at enmity with

3iim, and that his operations have been crippled and his

incjome from the trust property diminished by the refusal of

his co-trustee to join him in reasonable measures for the devel-

opment of tliat property. The decision of this case has been

delayed, in the hope that some arrangement of this family

matter might be made amoflg the parties. No reasonable

expectation of such a result any longer exists. It therefore

becomes the duty of the court to pass upon the case presented

for its judgment. That the conduct of Mr. Babbitt in the

management of the trust estate has not been fair and just,

cannot be doubted. The records of this court show a decree

against him obtained by his co-trustee, and founded on fraud-

ulent practice, by which he obtained a conveyance of the

entire trust property to his brother-in-law on a secret agree-

ment between him and the latter that the conveyance was to

be largely for his benefit. It appears that he was then con-

tinued in the trust, only at his earnest solicitation. The

sequel showed that, had the conveyance to Vermilye been

permitted to stand, and had Mr. Babbitt been permitted to

have the benefit of the arrangement made with Vermilye, the

trust estate would have been the loser to the extent of

$52,000, of which, by means of the arrangement, Mr. Babbitt

would have had the exclusive benefit. As it was, he obtained

$17,000 of the trust property, for which the estate received

from him the Equinunk property. Mr. Condit te?tifies that

Mr. Babbitt admitted to him that in the exchange of that

property with Mr. Shippen for the equity of redemption in

the farm, he had received $2000 in cash. He has never paid

over, nor accounted for that money to the trust estate. Sub-

sequently, and in the year 1872, he procured, as appears from

his own evidence in the suit now pending in this court

brought by him to remove his co-trustee, the institution of

proceedings for the foreclosure of the Townsend mortgage

above mentioned. Tiiat mortgage was upon forty acres of

the farm. There seems to have been no good reason why a

part of it might not have been sold to raise the amount due
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on that mortgage, which was reported by the master to be

$4707.91, but was, in fact, only $3500. One of the witnesses

testified that Mr. Babbitt valued that property at more than

$10,000, and that Mr. Babbitt had valued it as high as

$20,000. Mr. Babbitt appeared before the master, and testi-

fied that it was necessary and advisable to sell all of the forty

acres to raise the amount due on the mortgage. He gave no

reason for his opinion, however. It appears that, through

the neglect of the holder of the mortgage to endorse all the

payments of interest on the bond, the final decree in that suit

was entered for about $1200 more than was really due. Mr.

Babbitt became apprised of this fact. He did not seek to

correct it, however, but sought to avail hiuiself of that means

to obtain money for his own use out of the trust property.

Not only so, but he appears to have designed to get title to

the mortgaged premises with a like view, by means of sale

under the foreclosure. The law firm of Coult, Van Blarcom

and Cochrane were the solicitors of Mr. Townsend in the

foreclosure suit. Mr. Coult, of that firm, testifies as follows

on the subject : " The master reported the sum of $4707.91

then due upon said mortgage, and a decree was entered for

that amount, and an execution was issued on that decree,

directed to the sheriff of the county of Sussex. Shortly after,

Mr. Babbitt called on me at my office, and stated that the

decree had been taken for a greater amount than was really

due to the complainant; that about $1100 of interest had

been paid, not endorsed on the bond ; he said he proposed to

see Mr. Townsend and make an arrangement with him t

allow the property to be sold for the amount stated in the

decree, and return to him afterwards the amount paid on the

bond and not endorsed. He said he was very much in need

of money. Mr. Condit would not consent to join with him

in a conveyance of any part of the property, or to mortgage

the same, and that, in this way, he would be able to raise

some nK)ney. He also said that the property was worth a

good deal more than the mortgage ; he said he valued it about

-$500 an acre; but if sold under the foreclosure, it could
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probably be bought for the amount due on the mortgage;

and that he proposed to get some friend to buy it for him,

and then he could raise a considerable sum of money, either

by sale or by a mortgage on the property. I made no reply

to him, but I wrote to Albert P. Condit, stating that Mr. Bab-

bitt had said that a decree had been taken for a greater

amount than was due upon the mortgage ; and also stated to

him the substance of the proposition Mr. Babbitt had made

to me. Soon afterwards we received a letter from Mr. Town-

send, authorizing us to endorse on the execution the amount

that had been paid and not endorsed on the bond. Mr. Con-

dit paid the costs and the interest due on the mortgage, and,

by the consent of Mr. Townsend, execution was stayed."

Mr. Van Blarcom also testifies on this point. He says

:

" After the execution was placed in the sheriff's hands, Col.

Babbitt produced to me certain receipts for payments made

to Mr. Townsend upon the bond and mortgage, and which

were not endorsed on the bond, which payments amounted, in

the aggregate, to $1155. He stated to me that he intended to

see Mr. Townsend, and make an arrangement with him by

which the excess over the amount really due on said bond

and mortgage should be paid by him, (Townsend,) to him

(Babbitt). As I now recollect, he at the same time said

that he was very much pressed for money, and desired me to

write to Mr. Townsend and state to him (Townsend), that

the property was amply sufficient to pay the amount for which

the decree had been taken, and that he (Townsend) would

be perfectly safe in paying to him, (Babbitt,) the amount of

said excess. I told Col. Babbitt that I thought it would be

unfair and improper to enter into any such arrangement, and

the amount which had been paid was, by consent of Mr»

Townsend, endorsed on said execution. Col. Babbitt said to

me, that in his opinion the property would not bring, at

sheriff's sale, any more than the amount of the decree and

costs, and that he proposed to have some friend bid upon it,

and buy it in for him ; stating, at the same time, that the

property was worth much more than the amount of the de-
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cree. I have an indistinct recollection that he also stated,

in substance, that he could make an arrangement with some

person to procure a loan on said premises sufficient to pay the

Townsend decree ; and my impression is, that I saw a printed

blank in his hands containing a description of the premises

and an appraisement of its value. I do not remember the

precise valuation put upon the premises, but it was largely in

excess of the decree."

Mr. Coult testifies that the mortgaged premises front on

what is called Ridge road, which runs from Newton past Col.

Babbitt's residence ; that property along that road is more

valuable if divided into small lots, and he supposed that the

mortgaged premises could have been so divided, and would

have brought more if sold in that way. The premises appear

to have had a frontage on that:road of from seven hundred to

eight hundred feet. No explanation of this transaction is

attempted. It is, of itself, a most cogent reason for depriving

the defendant of any further participation in the management

of the trust estate.

The testimony presents other reasons of equal weight.

Robert T. Johnson, Jr., a member of the law firm of Ander-

son and Johnson, of Newton, testifies to a conversation which

took place, he says, between him and the defendant, about six

weeks before the time when the witness gave his testimony.

He says, that in that conversation the defendant told him that

he had commenced proceedings against his co-trustee for the

purpose of procuring the removal of the latter, and that there

was no doubt but that his co-trustee would be removed, and

that he, himself, would then have full control of the trust

estate; that he would receive from his co-trustee, $18,000,

and the interest thereon for about seven years ; and that as

soon as he receivecj the money, he would repay to the witness

t!ie money which he was then desirous of borrowing of him,

and for which he then applied ; and that out of the money he

sliould so receive from his co-trustee, he intended to pay off

and discharge all his debts. There is other testimony in the

•cause of the like character.
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The defendant's insolvency is proved. The evidence of

his incompetency, arising from long continued illness, to take

part in the management of the trust estate, is of so conclusive

a character as, of itself, to induce the court to relieve him ot

his office of trustee.

It remains to consider the propriety of directing a division

of the income among the cestuis que trust. From whatever

cause, whether improvidence, or mismanagement, or, as

charged in the bill, disregard of duty, it is very clear, from

the testimony, that the family have not received proper sup-

port from the income of the estate. Mr. Babbitt has manifestly

been untrue to his trust in this respect also. The farm is

worth, according to the testimony of witnesses competent to^

speak on the subject, from $35,000 to $50,000. It is capable of

a high degree of cultivation, and, according to the* evidencejust

referred to, may be made to yield a net annual income of

$3000. Ordinarily prudent management would have secured

to the defendant and his family a comfortable support, at

least, from the productions of this large and valuable farm,

and have spared the latter the privations of which they justly

complain. However reluctant the court may be to interfere

with the prerogative of a father of a family to judge as to the

necessities of his children, it will, in such a case as this, where

the father and the family are all beneficiaries of a trust fund

intended for their common support, and where the father

grossly fails to discharge his duty in dispensing the income

for the purposes for which it was given, itself assume the dis-

tribution of the income, so as to secure to the beneficiaries a

just and equitable participation therein. Oliver v. Oliver, 2

Green's Ch. 368 ; Jacobus' Executor v. Jacobus, 5 C. E. Green

49 ; Hamley v. Gilbert, 1 Jac. 354 ; Foley v. Parry, 5 Sim.

138; Hadow v. Hadow, 9 Sim. 438; Jubber v. Jubber, lb..

503; Wardle v. Claxton, lb. 524; Wetherell v. Wilson, 1

Keen 80; Longmore v. Elcum, 2 Y. & C. 363; Raikes v.

Ward, 1 Hare 445; Jodrell v. Jodrell, 14 Beav. 413; Oastle

V. Castle, I DeG.& J. 352.
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The will in this case directs that the trustees, after paying

for necessary repairs and taxes and other requisite charges

and expenses of the trust property, shall appropriate and ex-

pend the balance of the income, under the direction and con-

trol of the defendant, in and for the support and maintenance

of himself and his family, including the education of his

children, in such manner and to such extent as to him shall

seem proper. In case of sale of the trust property mentioned,

the proceeds were to be invested and held on the like trust.

The trustees are to make the expenditure aud appropriation,

but the direction and control thereof are given to the defend-

ant. The purposes of the expenditure, however, are defined
;

the support and maintenance of Mr. Babbitt and his family,

including the education of the children, the extent and man-

ner of such education being left to his judgment and discre-

tion. The domestic history disclosed by the evidence, leads

irresistibly to the conclusion that the defendant has so failed

to observe his obligations under the trust, that it is the duty

of the court to provide for the distribution of the income of

the trust estate. Unless therefore, the parties shall, by an

amicable arrangement of this matter, (which I earnestly

recommend,) render it unnecessary to make such distribution,

it will be referred to a master to ascertain and report what

part of the income should be paid to the defendant and his

wife and his children, respectively, for their support and

maintenance, and for the education of the minor children.

There will be a reference to report a proper person to be

trustee in the place of the defendant, who will be removed.

Tate vs. Tate.*

1. It is the settled rule of this court that a divorce a vinculo will not be

granted on the testimony of the complainant alone, as to the cause of divorce.

2. It is not enough in a suit for divorce, that the fact of desertion is

sworn to ; the circumstances must be proved.

* Cited in Pullen v. Pullen, 2 Stew. 543 ; Sergent v. Sergent, 6 Stew. 205.
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On bill for divorce, for desertion. On final hearing, on

bill, master's report and proofs.

The Chancellor.

The only evidence in this cause is the testimony of the com-

plainant himself. It is the settled rule of this court that a di-

vorce a vinculo will not be granted on the testimony of the

complainant alone, as to the cause of divorce. Woodworth v.

Woodworth, 6 C E. Green 251 ; Palmer v. Palmer, 7 C. E.

Green 88. But, apart from the rule, the complainant swears

that he was married to the defendant, that he supported her

for about four years after the marriage, and that for five years

last past his wife has deserted him, and that her desertion, for

all that time, has been willful, continued, and obstinate, and

without any just cause whatever. The circumstances of the

alleged desertion are not sworn to, but the fact only. This is not

sufficient. Rogers v. Rogers, 3 C. E. Green 445 ; T sty. Test,

4 C. E. Gr-een 342; Leaning v. Leaning, 10 C. E. Green 241.

The order for publication was published, and a copy of it

mailed. This is not in accordance with the requirements of

the rules of the court on the subject. Rules 24, 25, 26.*

The master has not observed the directions of the 159th

rule, t
The decree of divorce must be denied, and the bill dismissed.

Stover and others vs. Wood and others. |

1. It is sufficient excuse for laches in not applying for leave to amend

an original bill to bring into court a necessary party till the hearing

upon bill, answers, and supplemental bill filed for the purpose of bringing

in all parties then thought necessary, that counsel supposed no amendment

was necessary ; and the court will not, as of course, dismiss such original

bill, but may permit the complainant to proceed thereon.

*Dick. Ch. Pr., Rules 57, 58, 59. f Dick. Ch. Pr., Rule 16i. J Cited in

Stover V. Reading, 2 Stew. 154.
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2. Evidence of fraud taken under an original bill, is inadmissible as to

defendants brought in by supplemental bill only charging them with a

knowledge of tlie pendency of the original suit.

3. Where tlie case made by the supplemental bill cannot stand as

against defendants thereby made parties, without the evidence under the

original bill, which is inadmissible as to them, and no advantage can

accrue to complainants from the supplemental bill, the new defendant will

not be required to answer it, but the bill will be dismissed.

On motion to dismiss original and supplemental bills.

Mr. J. Vannata and Mr. J. Wilson, for the motion.

Mr. J. N. Voorhees and Mr. A. V. Van Fleet, contra.

The Chancellor.

' Henry S. Stover, now deceased, on the 18th of Decem-

ber, 1867, filed his bill of complaint in this court against

Freeman Wood, William J. Wood and Salome M. Long,

for relief in respect to certain mortgages, one for $5250,

and the other for $2600, besides interest. The com-

plainant alleged that he had been induced by the fraudu-

lent representations of Freeman Wood to accept from the

latter, in exchange for these mortgages, certain railroad

bonds which were, in fact, worthless, and were known by
Freeman Wood, at the time of the representations above

referred to, to be so, but which the latter falsely repre-

sented to the complainant to be of value, equal at least, to

the amount due on the mortgages. According to the state-

ment of the bill, the exchange was made on the 28th of

September, 1867, and at that time, and at the time of the

negotiations for the exchange, there existed an agreement

between the widow and children of James M. Long, deceased,

and Freeman Wood, for the purchase, by Wood, from them,

of the premises described in the mortgages. On or about

the 4th of October, 1867, the mortgaged premises were con-

veyed, according to the agreement, to William J. Wood, son

of Freeman Wood, by deed dated September 28th, 1867. At
the time of the delivery of the deed, Freeman Wood caused
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the mortgages to be cancelled of record. The bill alleged

that William J. Wood held the title to the land merely in

trust for his father. It prayed that the cancellation of the

mortgages might be declared void, and that Freeman Wood
and William J. Wood might be decreed to pay to the com-

plainant, on the return of the railroad bonds to them, the

amount of the principal and interest of the mortgages, and

that that amount might be decreed to be a lien upon the

land. Mrs. Long was made a party defendant, in respect of

a mortgage which had been given to her by William J. Wood,

on account of the purchase money of the land. Freeman

Wood and William J. Wood filed their answer on the 10th

of April, 1868, denying the allegations of fraud in the bill,

and alleging that William J. Wood held the title to the land

at the time of filing the answer, not for his father, but to his

own use. Replication having been filed, the parties proceeded

to take testimony in the cause. The cross-examination of

Freeman Wood, as a witness for the defendants, disclosed the

fact that William J. Wood had conveyed the land to his

mother, by deed dated November 26th, 1867. So that the

statement in the answer, that William J. AVood, at the filing

of the answer, held the title to the land, was untrue. During

the examination of witnesses in the cause, the complainant

died, and the suit was revived in the name of his administra-

tors. The evidence having been closed, the cause was put on

the list for hearing. Before it was called, the complainants

applied for leave to file an original bill in the nature of a

supplemental bill, to bring into court certain persons who

are interested in the land under a conveyance by Freeman

Wood and his wife, dated AprU 1st, 1870, and recorded on

the 26th of July, in that year. The deed from William J.

Wood to his mother, appears to have been recorded on the

27th of the last mentioned month. Leave was given to file

the bill, and it was filed accordingly. Motion is now made

to vacate the order for leave, as having been improvidently

granted, and to dismiss that bill, and also to dismiss the

original bill for default in bringing on the hearing. The
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supplemental bill prays an answer, without oath, to the

matters therein set forth, and for the relief sought by the

original bill.

The complainants' counsel give as the reason why an

application to amend was not made when the fact of the con-

veyance to Mrs. Wood was disclosed, that they then supposed,

and continued to do so down to the time when they were

preparing to argue the cause on the hearing, that no amend-

ment was necessary. It is insisted, on the argument of this

motion by the defendants' counsel, that no amendment is

necessary to accomplish the purpose which the supplemental

bill is designed to answer. Under the circumstances, the

excuse presented for the apparent laches would be sufficient.

The case presents a far more formidable objection than that.

The testimony in the principal cause was long since closed.

The evidence taken under the supplemental bill must be con-

fined to the issue there made. As to the new defendants, the

statements of that bill charge them only with knowledge of

the pendency of the original suit when they acquired their

title to the land. The evidence in the original suit will be

all the evidence of fraud which can be offered in the cause as

against them. But that will be inadmissible as against them.

They have had no opportunity to cross-examine the complain-

ants' witnesses on that score, nor to produce any testimony in

opposition thereto. The case on the supplemental bill can-

not stand as against them, without the evidence taken under

the original bill. I see no advantage to accrue to the com-

plainants from the supplemental bill. There would therefore

be injustice in requiring the new defendants to answer the

supplemental bill. There is a difference between an amend-

ment to make merely formal parties, and such an amendment

as is sought to be made in this case. Says Gilbert {Forum

Romanum 156) :
" Where the party which is wanting be-

comes a substantial and necessary party, and where he may

controvert the plaintiff's very right to the demand in ques-

tion, and where he may deny it in his answer, and put the

plaintiff and the other defendants who have answered, to
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undergo a fresh examination of witnesses; for nobody will

say that the examination, taken before the coming in of this

new defendant's answer, shall either, blind or affect his par-

ticular case ; and where the plaintiff must reply to this new

defendant's answer, and where both parties must examine all

over again, and where the cause must also be set down de

novo as against this new defendant ; it is not conceived of

what effect it can be to the plaintiff to have his cause stand

over, or where he is to find his account in the event of such

a proceeding. And it seems, in his case, to be more just

that the bill ought to stand dismissed, with costs, and that

the defendants, who are unnecessarily brought in, should at

least have their costs for this vexation ; and that the plaintiff

ought to be at liberty to bring a new bill and make proper

parties, as he shall be advised."

The order complained of will be vacated, and the supple-

mental bill dismissed, with costs. I shall not now dismiss

the original bill. The complainants' counsel may deem it

proper to proceed to a decree thereon. If so, they must

bring their cause to a hearing at the present term of court.

In default thereof, the bill will be dismissed.*

Kuhl vs. Martin and others.

1. A voluntary conveyance by a debtor to his wife is void as against a

creditor whose debt existed at the time.

2. Where any of the matters charged in the bill, and which are an

essential part of the complainant's equity which entitled him to an injunc-

tion, remain unanswered, the injunction will not be dissolved on the hear-

ing upon bill and answer.

3. When property in litigation in this court under a creditor's bill is

liable to depredation, and will be inevitably sacrificed if sold by a sheriff

under an existing levy, it is the duty of the court to protect it ; and for

that purpose a receiver will be appointed to take charge of and sell it

under the direction of the court.

* Decree afl5rmed, 1 Stew. 248.
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4. Judgment creditors holding liens upon a debtor's property, but not

made parties to a creditor's bill against tbeir debtor, are quasi parties, and
they may be permitted to come in, if they see fit.

On motion, in behalf of the defendant, Henry G. Cook, to

dissolve injunction, on bill and answers of defendants. Cook,

Smith and wife, and The Home Insurance Company, and

motion in behalf of complainants for a receiver.

Mr. Joseph Coult, for defendant, Cook.

Mr. G. A. Allen and Mr. A. V. Van Fleet, for complainant.

The Chancellor.

The bill is filed to restrain the defendant, Henry G. Cook,

who is the holder, by assignment, of two judgments recovered

on the 5th of September, 1873, by The Hunterdon National

Bank against Augustus B. Smith, Jacob L. Martin, and John

T. Hewit, in the Supreme Court of this state, amounting,

together, to $7132..93, besides interest, from selling the per-

sonal and real property of the defendants, Smith and Martin,

under the executions issued thereon. The real estate consists

of valuable property in Middlesex county; the personal, of cer-

tain oyster beds, and oysters planted and growing therein, in

the waters of Raritan river or Raritan bay, and Arthur Kull

sound, or the waters in the vicinity thereof, together with a

sloop, a cat-boat and a skiff.

The complainant holds two judgments, recovered by him
against Smith, Martin and Hewit in the Supreme Court of

this state, on the 23d of April, 1874, amounting, together, to

$8971.48. Writs o^ fieri facias de bonis et terris have been

issued on all the judgments, and levied on property of the

defendants therein, or of some, or one of them. The com-

plainant, by his bill, alleges that Cook and Smith and Mar-
tin have, by collusion, and with the intent to defraud the

creditors of Smith and Martin, and to secure the property

of Smith and Martin to them against the claims of their cred-
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itors, mortgaged the real estate and the oyster beds and

oysters to Cook for very large sums of money, which were

not, and are not, due to him from them ; and that he, by

collusion with them, obtained the assignment of the judg-

ments recovered by the bank, by means of the transfer to the

latter, as consideration for the assignment, of a mortgage given

to him for that purpose, and without consideration, by Martin

and his wife, on real estate belonging to Martin, but which

he had, in fraud of his creditors, caused to be conveyed, by

voluntary conveyance, to his wife. The bill charges that

Cook and Smith and Martin fraudulently design selling the

property levied on under the judgments recovered by the

bank, subject to the apparent encumbrance of large fraudulent

mortgages given to Cook thereon, in all amounting to nearly

$50,000, and thus to obtain, under and by means of the sale,

title for the property to be held for Smith and Martin in

fraud of their creditors, at a grossly inadequate price. The

bill also alleges, that they intended to sell the oyster beds and

oysters therein under the execution, under circumstances very

favorable to them, but very unfavorable to the complainant;

for the bill alleges, that the latter has no knowledge of the

contents of the beds, while the former have full knowledge

thereof, and so possess an advantage over him and the other

creditors of Smith and Martin. The bill prays discovery and

an injunction, and that a receiver may be appointed, and for

other special relief, as well as general relief, based on the

statements and considerations above adverted to, and on other

statements and ciiarges in the bill in reference to the property

of Smith and Martin, and their disposition thereof.

It appears that, on the 31st of December, 1872, Martin

and his wife mortgaged to Cook a store and warehouse in

Perth Amboy, to secure the payment of $8000, with interest,

and, on the same day, mortgaged to him other real estate, to

secure the payment of $7000, with interest; that, on the 27th

of August following, they mortgaged to him other real estate

than that last mentioned, to secure the payment of $9000,

with interest; that, three days afterwards, Martin, Smith,
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and Hewit, with their wives, mortgaged to Cook the oyster

beds, with the oysters planted and that might be planted

there, and the right of planting oysters and fishing there, and

also the above mentioned vessels, to secure the payment of

$22,500, with interest, and on the 28th of October following,

Martin and his wife mortgaged t"o him the same real estate

on which the $7000 mortgage was given, to secure the pay-

ment of $3000, with interest. These mortgages amounted,

on their face, to nearly $50,000, in the aggregate, besides

interest. According to Cook's answer, he advanced in cash

on the $22,500 mortgage, only $12,500, and gave his notes

to Smith and Martin for the balance. He alleges in his

answer that, subsequently, on his becoming dissatisfied with

the security, he obtained a return of his- notes and a payment

of $8500 on account of that mortgage, so that it was reduced

to $4000 of principal. He subsequently, and at about the

time of that reduction of the mortgage, obtained two mort-

gages from Martin and his wife, one for $4000, and the other

for $2500, which amounts were made up, he alleges, of the

amount of principal and interest, $4093, due on the $22,500

mortgage, the price of a wagon which he sold to Mrs. Martin,

a debt of $1170 due to him from Martin, interest due him on

the mortgage of $3000 and on that of $9000, and $517 in

cash then paid by him to Mrs. Martin. One object of these

mortgages of $4000 and $2500 appears to have been to enable

Cook to obtain, by means of them, an assignment of the

judgments of the bank to him, in order, as he admits, that he

might, as far as he could lawfully and safely do so, favor

Martin in an eflfort to save his property from sale by his other

creditors. These mortgages extinguished the lien of the

mortgage of $22,500. The latter mortgage, however, appears

not to have been cancelled, and at the filing of the bill it was

a cloud, to the extent of the full amount of its face, upon the

property described in it. The bill calls into question the

title of Mrs. Martin to the property on which the mortgages

-of $4000 and $2500 were given. It was inherited by Martin

from his father, and he caused it to be conveyed to his wife,
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as the complainant alleges, without consideration, long after

the complainant's debt was contracted. If that was indeed a

voluntary conveyance, made under such circumstances, the

conveyance was invalid as against the complainant. Martin

died after the filing of the bill, and did not answer ; Mrs.

Martin has not answered. The complainant is entitled to

her answer as to the matters charged in the bill, in respect to

the conveyances of property therein alleged to have been

made to her, and as to the mortgages made by her and

her husband to Cook. Cook, by his answer, alleges that

he is not able to give the particulars of the loans to secure

which the mortgages, except those for $4000 and $2500'

respectively, were made, further than to mention many of

the checks which, from time to time, he has given to

Smith and Martin for money loaned by him to them. It is

obvious that this statement is not what is called for in the

premises. The complainant is entitled to a further inquiry

as to the alleged loans. The mortgages held by Cook cover

the property of Smith and Martin, (except the oyster beds and

oysters therein,) and to such an extent as to preclude the

expectation on the part of the complainant of realizing any-

thing on his judgments, if those mortgages be established.

Neither Hewit nor his wife has answered, and it is not alleged

in the answers filed, that the defendants in the judgments

have any property except that which is levied on under the

judgments. Tiie case is one in which the injunction should

be retained until the hearing.

The complainant applies for the appointment of a receiver

to take charge of and sell, under the direction of this court,

the oyster beds and the oysters in them. This property is

described in the inventory annexed by the sheriff to the exe-

cutions on the judgments recovered by the bank, as "all that

certain tract of oystering ground known as the property of the

late Merrit Martin, situate, lying, and being in the tide-water

of Amboy bay, in the county of Middlesex and state of New

Jersey, containing one hundred acres, more or less, together

with the right to take oysters therefrom, or to plant the same
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thereon." The oysters planted in these beds are of great

value. To sell them with the beds, without such knowledge

as may be gained as to the quantity which may be reasonably

expected to be found there, would be, surely, to sacrifice the

property. The complainant's effort to obtain information by

the discovery prayed for in his bill, has proved unavailing.

Cook alleges that he has no knowledge on the subject, and

Smith, who may be presumed to have knowledge of the

matter, has evaded a discovery. The levy appears not to

have been made upon the oysters as separate property, but

upon the beds, with the right to take the oysters. The oysters

may be sold, to a certain extent at least, separate from the

beds, and a large sum realized by the sale. The beds them-

selves are of great value.

In view of the peculiar character of the property, and the

sacrifice which appears to be inevitable in case t)f sale by the

sheriff, it is the duty of the court to take charge of and sell

it. Besides, it is liable to depredation and should be pro-

tected. It can be sold to the best advantage under the direc-

tions of this court. A receiver will therefore be appointed.

There are other judgment creditors whose lien is subsequent

to that of the complainant. Their interest may be protected

here. They are quasi parties ; the complainant's cause is

theirs, and they may be permitted to come in if they see fit.

The motion to dissolve is denied, and the motion for a

receiver granted ; both, with costs.

Mettler vs. The Easton and Amboy Railroad Com-
ANY.

A defence based on matter of fact as to liability to pay interest on an
award on proceedings to condemn land for a railroad company, available

on a trial by jury, but as to which no evidence was offered, nor any request

made to the judge to admit any evidence respecting it

—

though he directed

Vol. XI. E
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the jury to find against the defendant as to the interest, which direction

was considered and sustained, and the liability specially found against the

defendant on review by a court of law of competent jurisdiction, cannot be

made the ground of relief in a court of equity.

On petition and order to show cause.

Mr. J. G. Shipman and Mr, T. N. MoCarter, for the de-

fendants, petitioners.

Mr. J. F. Dumont, for the complainant.

The Chancellor.

The complainant filed his bill to enjoin the defendants from

taking or continuing possession of his land, which had been

condemned under their charter for their railroad. They had

not paid or tendered to him the amount found by the jury on

the trial of the appeal, but only so much thereof as was for

the value of the land and damages. The verdict was a

special one for the value of the land, $1155 ; damages, $2765

;

and interest, $275.92. The question whether the complain-

ant was entitled to the interest, and whether he should have

or should pay costs, was pending before the Supreme Court.

The defendants tendered to the complainant the amount

found for the value of the land and damages, and notified

him, in writing, of their willingness to pay the interest and

costs, if the Supreme Court should adjudge him to be entitled

thereto. He having refused to accept the money so tendered

and to give possession of the land, they, (under their charter

as they claimed,) paid the amount found for value and dam-

ages into this court, and proceeded thereupon to take posses-

sion of the land. The complainant then applied to this court

for an injunction, as above mentioned, which was granted.

On motion to dissolve, the court gave to the defendants

opportunity to relieve themselves from the injunction, by

paying to the complainant the costs of this suit, with the costs

of an order for the payment to him of the money deposited
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in this court, and the percentage due the clerk on the deposit,

and paying into this court a sum sufficient to cover the in-

terest and costs. The injunction was dissolved on those

terms. The Supreme Court subsequently ordered that judg-

ment be entered for the complainant, for the several sums

found by the jury, deducting therefrom the taxable costs of

the defendants. The defendants now file a petition, stating

that on the trial of the appeal they were surprised by the

direction of the judge to the jury to find the interest, and had

no opportunity to show that the complainant had been, from

the time of the condemnation, in possession of the premises to

his own use, or taking the rents, issues and profits thereof;

and they allege that the complainant had been so in posses-

sion, and that the use of the property for that period was

equivalent to the interest found by the jury. The petition

prays that an order may be made directing that the deposit

be paid to the defendants.

The course which was adopted in this cause, in dissolving

the injunction on terms, was designed to secure to the com-

plainant his constitutional rights without needless hindrance

to the defendants in the prosecution of their work. The

•complainant applied to this court for an injunction restrain-

the defendants from occupying his land until they had

made him compensation therefor. He was decreed to be

entitled to that relief. The charter of the defendants pointed

out the way in which the amount of his compensation was to

be determined. The requisite proceedings to that end had

been taken, and the parties were awaiting the judgment of

the Supreme Court to determine the full amount of that com-

pensation, and whether he was entitled to be paid, or should

be required to pay, the costs of those proceedings. The com-

plainant was entitled to the protection of this court against

the invasion of his rights by the defendants. The merits of

the controversy as to the interest and costs were in no wise

involved in this suit. The only question was, whether the

defendants should not be restrained from occupying the com-

plainant's land until the Supreme Court should have deter-
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mined what was due him therefor, and the money should

have been paid or tendered to him. The amount of compen-

sation having been ascertained in the mode prescribed by

law, the complainant is entitled to payment thereof oat of the

deposit in this court, subject to the deduction of costs ordered

by the Supreme Court. The Supreme Court held, substan-

tially, that the company might, on the trial, have set off the

use and occupation of the premises against the claim for

interest. Under this view of the law on t'he subject, they are

not entitled to the relief which they seek here as to the

interest, for they might have had an opportunity to prove at

the trial the value of the alleged use and occupation of the

property after the condemnation. The question of interest

was distinctly before the court—so distinctly as to be made

the subject of a special finding. That no evidence was offered

on the subject of the value of the use and occupation, nor any

request made to the judge to admit any evidence on that score^

cannot be made the ground of relief here. It appears that

the defendants not only did not seek to introduce such evi-

dence, but took no exception to the direction given to the

jury to find the interest. Nor was any application made for

a new trial. The defendants merely moved the Supreme

Court, on the coming in of the postea, that judgment be

entered for the sum found by the jury as the value of the

land and damages, excluding the allowance for interest, and

applied for the allowance of costs to them. It is not alleged

that, while as yet they might have had relief at law, they

were ignorant of the fact of such use and occupation. They

have no claim, under the circmstances, to the relief they seek

as to the interest. Story's Eq. Jur., §§ 894, 895, 896.

The defendants are not entitled to the whole of the relief

sought by the petition. They are entitled only to so much

of the money in court as is not required for the payment of

the difference between the interest and the defendants' cost&

at law.
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The Camden and Atlantic Railroad Company vs. The
Atlantic City Passenger Eailroad Company.

Where the right to an injunction, issued upon filing the bill, to restrain a

horse railroad company from laying, under grant by municipal authorities,

a track alongside complainants' track in the street of a city, which had

been in complainant's possession, to which they claimed title by grant, and

on which they had maintained their track for more than twenty years,

depends upon whether the grant from the owners of the land under which

complainants claim title, was prior to a dedication of the street by such

owners to public use, and the agreement for dedication itself gives color

at least to complainants' claim, the injunction will not be dissolved upon

the hearing upon the bill and answer.

On motion to dissolve injunction, on bill and answer.

Mr. A. C. Soovel and Mr. P. L. Voorhees, for the motion.

Mr. A. Browning, contra.

The Chancellor.

The complainants were incorporated on the 19th of March,

1852, were organized on the 24th of June, following, and

their road had been constructed and was opened for use for

the distance of fifty-nine miles, from Camden to Absecon

beach, on the 4th of July, 1854. It is said to have been

constructed to the beach about three months before it was

actually built on that part of it which is now known as

Atlantic avenue, in Atlantic City. This delay is said to have

been occasioned by the indecision of the complainants as to

the location of their docks on the inlet. Since the opening

of their road, now over twenty years, they have operated it,

occupying, as they allege, a strip sixty feet wide, on which

they have had and maintained a single railroad track) through

what is known as Atlantic avenue. By act of March 3d,

1854 (the act did not take effect, however, until the first day
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of May, following), Atlantic City was incorporated. As the

defendants allege, previously to the passage of that act, and

by agreement dated April 15th, 1853, and recorded on the

24th of May, 1854, in the clerk's office of Atlantic county,

the owners of the land which afterwards became the city

plot, dedicated to public use certain portions of that land for

streets, among which was Atlantic avenue, which was to be

one hundred feet wide. The defendants, a horse railway

company, were incorporated on the 10th of February, 1869.

Under a grant from the municipal authorities of Atlantic

city, they were proceeding, when the bill in this cause was

filed, to lay down their track alongside of the track of the

complainants, in Atlantic avenue, and within the strip of

sixty feet in width claimed by the complainants. They were

enjoined by this court from so doing. On the argument of

this motion, the case was made to turn, by the defendants^

counsel, on the question whether the complainants did indeed

obtain a grant for the sixty feet strip which they claim to

own, before the dedication above referred to, or not ; and if

so, whether they were then competent to receive or accept

such grant, seeing that they had not then filed the survey of

their route on the beach. It is alleged that they did not

file that survey until November, 1854. The beach, at the

time of the incorporation of the complainants, not only had

no urban character, but was a mere sandy waste. It is

graphically described by the bill, as one of the chain of con-

tiguous sand beaches which skirt the Atlantic ocean, along

the New Jersey coast, from Sandy Hook, at the mouth of

Raritan Bay, to Cape May, at the mouth of Delaware bay,,

made up of sand and sand hills (interspersed with ponds),

washed up from the ocean, and either entirely bare or cov-

ered up with a stunted growth of timber and beach grass,

and inhabited only by a few hunters and fowlers, living in

huts and other small buildings, erected thereon; and sepa-

rated from the fast land by salt meadows or marsh, about

six or seven miles in width, and in itself about nine milea

long, and in mean width, about half a mile. It seems clear
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that itB present changed character, and the conversion of he

beach into a popular watering place, are wholly due to the

location of the complainants' road; and that the enterprise of

establishing there a place of summer resort was not only wholly

dependent upon, but owed its inception to the proposed loca-

tion of the complainants' railroad, and, therefore, that the

dedication of streets and highways was in view, and only m

view of the location of the railroad on the beach, and that

those contemplated improvements were entirely Predicated

upon such location. The complainants, by their bill, which

is verified by positive and direct affidavit, allege that their

road is located and constructed along, as near as may be, the

middle of the beach, and parallel with the ocean, and was

and is, of the width of sixty feet, and had, at the time of

filing the bill, a single track, as near as may be, in the middle

of a strip of land of sixty feet in width, obtained by the

complainants from the owners thereof, for the Purpose of

locating and constructing their railroad thereon; and that

after they had procured the lands on the beach required for

their railroad, from their owners, and had surveyed, laid out,

located and marked the lines of the railroad as located on the

beach in such way as that the lines were visible and well

known, and after they had, in fact, constructed the railroad

on the beach, and while they were actually engaged in con-

structing it there, the several owners of the lands on the

beach lying on either side of the railroad, surveyed and laid

out their contiguous lands into a town or city plot; and that

the place was made, and the streets laid out, with reference

to the railroad as a base ; and while all the streets and avenues

running parallel with the railroad, and indeed all the other

streets, were laid out of the width of sixty feet, Atlantic

avenue was laid out, for common use and travel, twenty feet

wide on each side of the railroad. The complainants have

been in possession, as they allege, of the strip of sixty feet

wide which they claim, for over twenty years, and they

^laim a title to it by grant from the owners, at a period prior

to the incorporation of the city, and prior to the agreement
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of dedication stated in the answer. The written agreement

made by the land owners with Doughty and Pitney, referred

to in the answer, and produced and used on the argument,

gives color, at least, to the complainants' claim. What
further substantive or adjective proof the complainants may

have to offer in that connection, does not appear. The con-

test is not between them and the land owners, or even with

the municipal authorities (at least directly), but with a rail-

road company, who claim under a grant or license from the

city authorities. In view of the long continued possession of

the complainants, and their claim of title, by grant, to the

premises on which the defendants proposed, when enjoined

by this court, to lay their track, the case is eminently one in

which the injunction should be retained until the hearing.

The motion will therefore be denied, with costs.

Burgin vs. Giberson and others.*

Courts of equity will relieve against mistake, and will correct and reform

deeds and instruments of the most solemn character to grant such relief.

Bat when relief is sought from deeds or other writings, the mistake must

be clearly proved.

On final hearing, on pleadings and proofs.

Mr. P. L. Voorhees, for complainant,

Mr, D. G. Pancoast, for defendants.

The Chancellor-.

Tliis is a suit for foreclosure and sale of mortgaged prem-

ises in Atlantic county. The defence set up in the answers is,

that the complainant's mortgage was obtained by duress, and

that by mistake it includes more property than it was intended

to include therein. The second branch only of the defence^

* Cited in Rowley v. Flannelly, 3 Stew. 614.
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was insisted on at the hearing ; the first was abandoned. The

parties appear to have directed their testimony to the defences

set up in the answers, and no objection is made as to the form

in which the defence of mistake comes before the court—that

it is here by answer, and not by cross-bill. The facts of the

case, as far as they are material to the question presented for

consideration, are, that Charles Souders, on the 19th of Sep-

tember, 1870, being in arrest for debt, requested the sheriff

in whose custody he was, and the attorney of the plaintiffs in

the execution, to go with him to the house of the defendant,

James Giberson, senior, on the assurance that Giberson would

assume payment of the debt to procure the release of Souders.

They proceeded together to Giberson's house accordingly,

and there the latter agreed with the attorney, that to obtain

the discharge of Souders he would secure to the plaintiffs the

payment of the debt by his bond and mortgage. The

attorney agreed to accept that security, and in consideration

thereof, to discharge Souders. The attorney, then and there,

drew the bond and mortgage to secure the debt, $1077.59,

which was made payable in two equal installments, in one

and two years from their date, with interest. He was unac-

quainted with the premises which it was proposed to mortgage.

Giberson handed to him two deeds from which to draw, and

from which he drew, accordingly, the description of the mort-

gaged premises. One of these deeds is dated December 18th,

1856, and was executed by Elias Wright and his wife to Giber-

son. It conveys, with warranty general, all the right, title and

interest of Wright to lands lying and being within the bounds

of a tract therein described. No more particular description

of the property is given. The contents are, in the deed, said

to be thirty-eight acres, (after exceptions,) which, it is added

were thereby intended to be conveyed. On the 18th of Sep-

tember, 1871, Giberson conveyed to his son all his real estate.

The tract described in the deed from Wright includes in its

bounds all the real estate owned by Giberson. That deed,

• however, it was said on the argument, (there is no proof in

the cause, however, on the subject,) was made to convey to
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Giberson any lands which, under surveys to Wright, (who

was the owner of an adjoining farm,) or those under whom
he claimed, might be embraced in the limits of Giberson's

farm. The object was to convey to Giberson any land within

the bounds of his farm to which he had title only by or under

surveys which lapped over prior surveys, to the benefit of

which Wright was entitled, and under which the latter was,

or claimed to be, the owner of such lands. Giberson did not

hold the title to any part of the rest of his farm under

Wright. As before remarked, the attorney knew nothing of

the property, or of Giberson's title to it. It appears from the

evidence of the former, that Gibei'son, though willing to be-

come surety personally for Souders, was, at first, unwilling

to mortgage his farm. He, however, on the urgent entreaty

of Souders, and the agreement of the latter to give him his

bond securing the payment of the money to Giberson in time

to enable hini to meet the installments on the mortgage as they

should become due, agreed to give the mortgage. He then

produced his deeds, the deed from Wright, and a deed for

three acres from one Charles T. Risley, and handed the

former to the attorney, in order that he might take the de-

scription for the mortgage from it. Before drawing the mort-

gage, the attorney asked him if the land described in the

Wright deed was that on which the house in which they

were (Giberson's dwelling-house on the farm,) stood ; and

whether there was any insurance on the house. Giberson

told him it was the same ; but that the house was not insured.

The attorney then inquired of the sheriff whether he thought

the property was sufficient, without insurance ; to which the

latter replied, that he did. The attorney, fearing that the

security would be insufficient without the insurance, asked

Giberson if he had any objection to his including the land

described in the Risley deed in the mortgage, as additional

security. To this, Giberson answered that he thought there

was enough, but that the attorney might put that property in.

The attorney, accordingly, included it in the mortgage. The

sheriff corroborates the attorney in this statement. He says
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that he was in the room part of the time while the mortgage

was being written ; that the attorney sent for him while the

latter was writing, and asked him if the property was the

property they ought to have ; that he picked up the deed

—

(he subsequently says his impression is, it was the mortgage

and not the deed)—looked at it, and looked at the lines, and

saw that they ran around the old graveyard, (it appears,

from the description in the deed from Giberson to his son,

that the farm included a family burial-ground,) and said it

was all right; that he saw lines he was familiar with, and

supposed it was all Giberson's property; that he believed^

from the description contained in the deed as he read it, that

the property included Giberson's farm and dwelling-house;

that he does not remember that there was anything said at

the time about the mortgages including the farm and dwell-

ing-house, but after the mortgage was executed, the attorney

asked Giberson if there was any insurance on the buildings,,

and the latter said he had had an insurance on them, but

there was none then, and told something about a note. He
adds that the attorney asked him about an insurance on the

property, and he said he thought the farm was well worth

the mortgage without the buildings. He says, however, he

is not sure Giberson heard the attorney make this inquiry of

him. He says further that, when the attorney asked Giber-

son about the insurance, he referred to the property contained

in the mortgage. It is urged that there is a discrepancy

between the statements of the sheriff and the attorney in

locating the conversation in respect to the insurance, the

former stating that it took place after the mortgage was exe-

cuted, while the latter says it was before the mortgage was

drawn. It is not surprising that there should be a difference

of recollection ; the transaction took place three years before

the sheriff's testimony was given, and four years before the

attorney was sworn in this cause. It seems probable, how-

ever, that the latter is correct in his recollection, for the

mortgage shows that the description of the piece of three

acres which was added to the security, as he says, in pursu-
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ance of his suggestion for more land, in view of the fact that

there was no insurance, was written in the mortgage at the

time it was drawn, and not inserted afterwards. The mort-

gage was entirely written out, the attorney having no blank

at hand. Giberson says that when he consented to sign the

papers he handed the attorney a deed, and after the latter

*' wrote on that," he said, " haven't you got any other real

estate to put in ?" and then he gave him the three acre piece,

and the attorney said, "yes, that will strengthen the matter."

The deed from Wright being shown to him, Giberson said

that that was the deed of the first property he gave to the

attorney. He says, he said to the latter, " here is the deed

for the property I bought of Elias Wright; I will mortgage

that, and no other." He adds that, after the attorney had

" drawn that off into the mortgage," he then said, " have you

no other small piece you can put in ?" and that he then held

up the Risley deed for three acres, more or less, and told him

he might put that in the mortgage. It appears clear, that the

suggestion as to the addition of land to compensate for the

want of insurance on the buildings was made before the

mortgage had been drawn. The attorney testifies, that Giber-

son told him the property in the Wright deed was that on

which the dwelling-house in which they were was situated.

Giberson corroborates him in this statement. He says, in his

<!ross-examination, that, at the time of the execution of the

mortgage, the attorney asked him whether the mortgage was

on the improvements.

The evidence satisfies me that the attorney and the sheriff

both understood that the mortgage was on the farm, and

there was nothing in Giberson's statements to lead to any

suspicion to the contrary. The attorney, probably, as he

very naturally would do, thought that the farm contained

only thirty-eight acres; but still, he evidently thought he was

obtaining a mortgage on the whole farm ; and Giberson,

whatever might have been his secret intention, did nothing

'to give him to understand that he was in error in this sup-

position. There is no evidence as to the thirty-eight acres
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conveyed by the Wright deed, whether they He together, or

are merely patches, strips, and gores of land. It would seem,

from Giberson's statement as to what he said to the attorney

when, as he says, the latter asked whether the mortgage was

on the improvements, that the thirty-eight acres are in the

unimproved land. The description of the mortgaged prem-

ises contained in the mortgage taken from the Wright deed,

covers the farm. It does not appear that it covers anything

else. The only evidence on that point is the testimony of

Giberson, who says: "The property contained in the two-

deeds (the Wright and Risley deeds) mentioned, is all the

property I intended to mortgage, or authorized to be put into

the mortgage. I understood that I was mortgaging the forty-

one acres that I acquired by the two deeds, and no more. I

had, at that time, other deeds for lands lying within the

bounds mentioned in those deeds. There were many different

tracts included in the deeds, within the bounds of the lands

described in the Elias Wright deed." There is no ground

for the imputation of fraud in including the entire farm in

the mortgage. There seems to be no reason to doubt that

the attorney would not have accepted as security, the property

alone which Giberson now says he intended to mortgage.

Nor does there appear to be any reason to doubt, that the

attorney would not have accepted a less security than the

whole farm. Nor that he supposed, and that Giberson knew

he so understood the matter, that the whole farm was covered

by the mortgage. The same suggestions apply with equal

force to the allegation of mistake.

Courts of equity will relieve against mistake, and will cor-

rect and reform deeds and instruments of the most solemn

character to grant such relief. But when relief is sought

from deeds or other writings, the mistake must be clearly

proved. Story's Eq. Juris., § 152; Graham v. Berryman,

4 a E. Grem 29. The defendants have given no proof of

mistake which can avail them. In addition to the testimony

of Giberson already considered, is that of his wife and two

daughters. His wife does not profess to have heard all the
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conversation on the subject. She says she heard " a good bit

of it," but that she was " in and out of the room " where it

took place, engaged in her household duties. One of the

daughters says, that she, herself, was not present when the

mortgage was drawn, and the other was not present at the

whole of the conversation on the subject. She says she was

there most of the time ; that she was in and out of the room.

These witnesses testify that the property which was mortgaged

was the Wright and E,isley pieces ; and the wife and one of

the daughters say that Giberson said there were thirty-eight

acres in one, and three acres in the other. The attorney

swears that nothing was said about the number of acres. The

testimony of the defendants' witnesses is not sufficient to lead

to the conclusion that the attorney was not led to believe that

the property mortgaged was the farm. The truth seems to

be, that Giberson agreed to mortgage his farm to secure the

debt; that he gave to the attorney the Wright deed, from

which to take the description ; that on the attorney's ascer-

taining that the house was not insured, the Risley property,

supposed by the latter to be additional to the farm which he

understood to be described in the Wright deed, was added.

There is no evidence whatever, on which any reliance can be

placed, that any discrimination was made by Giberson in

favor of any part of his farm, or that it was not understood

that he was mortgaging the farm. Giberson's son took his

conveyance of the property, subject to, and with notice of the

mortgage. Besides, there is good reason to suspect that that

conveyance, made, as it was, a few days before the first install-

ment of the mortgage became due, was merely colorable ; a

family arrangement to aid James Giberson, senior, in his

effort to avoid the payment of the debt which he had assumed

to pay for Senders, on the faith of the obligation of the latter

to him, but which Souders had failed to fulfill. The bond,

which the mortgage in suit was made to secure, was accom-

panied by a warrant of attorney to confess judgment, under

which a judgment might have been entered against the obligor

for the installment and interest due on the 19th of September,
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1871, by which means a lien might have been got on the

whole of the obligor's real estate, for that installment and the

interest then due and unpaid on the bond.

The conveyance by Giberson to his son, is dated on the

19th of September, 1871. On what consideration it was

made does not appear, except that in the answer of the latter,

it is said to have been made " for a valuable consideration."

There will be a decree for complainant.

Holmes and others vs. Chester.*

1. To a suit, the object of which is to put at rest a claim which the

defendant makes to a lien upon lands under an execution, the sheriff,

restrained by injunction issued on filing the bill from proceeding against

the land under the execution, is not a necessary party.

2. A party seeking to quiet title in such a case need not wait until after

the land is sold and the deed delivered to the purchaser, before coming
into this court for relief under the act " to compel the determination of

claims to real estate, and to quiet the title to the same."

3. That act is remedial, and should be construed liberally.

4. The fact that the execution under which claim is made to a lien

upon lands, which claim is sought to be set at rest by a suit to quiet title

issued out of this court, does not oust the court of its jurisdiction, under

the pxovision of the act to quiet title, which excludes jurisdiction where a

suit is pending to enlbrce or test the validity of the title which is denied

or disputed.

5. A suit pending to enforce or test the validity of the lien within the

meaning of the clause of the act excluding jurisdiction, is one where the

validity of the lien is liable to question in the proceedings to enforce it.

On bill and demurrer.

Mr. F. F. Westcott, for the demurrant.

Mr. Hxiffman and Mr. J. Wilson, contra.

* Cited in Lembeck v. Mayor, &c., of Jersey Qity, 3 St&v. 555.
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The Chancelloe.

The bill is filed under the act " to compel the determina-

tion of claims to real estate in certain cases, and to quiet the

title to the same." (Pamph. L., 1870, p. 20.) The object is

to put at rest a claim which the defendant makes to a lien

upon certain land in the county of Cape May, under a writ of

fieri facias de bonis et terris, (and a levy thereunder,) issued

out of this court on a decree in favor of the defendant in this

cause, against Judith Holmes, the mother of the complainants,

Abigail H. Holmes and Sarah T. Todd. On the filing of

the bill an injunction was issued restraining the sheriff from

proceeding against the land in question under the execution.

The sheriff is not a party to the bill. Two questions are

raised under the demurrer : First, whether the sheriff should

not have been made a party, and second, whether the fact

that the execution issued out of this court, as appears by the

bill, does not of itself defeat the action, seeinig that the act

above referred to gives to this court jurisdiction under it, only

in cases where no suit shall be pending to enforce or test the

validity of the title which is denied or disputed.

The sheriff has no interest in this suit. He is not a neces-

sary party. Vernon v. Blaoherly, 2 Atk. 147 ; Farquharson

V. Pitcher, 2 Buss. 87 ; Joy v. Wirtz, 1 Wash. C. C. R. 517.

The act extends to encumbrances. It provides that when

any person is in peaceable possession of lands in this state,

claiming to own the same, and iiis title thereto or to any part

thereof is denied or disputed, or any other person claims or is

claimed to own the same or any part thereof, or any interest

therein, or to hold any lieu or encumbrance thereon, it shall

be lawful for such person to bring and maintain a suit in

Chancery to settle the title of said lauds, and to clear up all

doubts and disputes concerning the same.

The bill alleges that the complainants are in peaceable pos-

session of the land in question ; that they are the true and

lawful owners of it, by title anterior in date to the decree of

this court on which the defendants' execution was issued, and
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that the complainant, Abigail H. Holmes, has put permanent

improvements on her part of the property, of the value of

$4000 ; that Judith Holmes has, as they verily believe, no

title or interest in the land ; that the defendant claims that

she is still the owner of the property, and that he threatens

to sell the land, accordingly, under the execution. The com-

plainants are not bound to wait until after the sheriff shall

have sold their land under the execution and delivered his

deed therefor to the purchaser, before coming into this court

for relief under the act. The statute is remedial and highly

beneficial. It should therefore be construed liberally. It is

a statute of repose. It deprives the defendant of no right.

His claim may be tried at law, if he desires it. If it shall be

found that his assertion as to Judith Holmes' ownership of

or interest in the land in question is well founded, his lien

and encumbrance may be enforced. It compels him to a

speedy trial of the question, and, in the meantime, and until

the result be reached, this court prevents him from casting a

cloud upon the complainant's title. The position that,

because the execution issued out of this court, it can be said

that there is a suit pending to enforce or test the validity of

the lien or encumbrance, cannot be maintained. There is no
suit pending to enforce or test the validity of the lien which
the defendant »serts.

The question of the validity of the lieu could not be tried

in the suit in which the execution was issued, nor is that

action a suit to enforce the lien. Such a suit within the

meaning of the act, is one where the validity of the lien is

liable to question in the proceedings to enforce it.

The demurrer is overruled, with costs.

Vol. XI. F
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Thropp and others vs. Field.

1. Where a landlord, by liis acquiescence in his tenant's dilatoriness in

the payment of rent, has induced the tenant to believe that strict observ-

ance of his covenant to pay the rent at the time specified in the lease

will not be required of him, equity will not permit the landlord to enforce

a forfeiture, where, under the circumstances, it would be inequitable, and

full compensation can be made to the landlord for the tenant's default.

2, Where a lessor is bound by his lease to furnish at his expense

the necessary power, as furnished at the execution of the lease, for the

lessee's machinery in tbe demised premises, and a blast was necessary to

his forges and was actually supplied when the lease was made, and for

several years previously, from machinery on the lessor's premises, so

essential an incident will be considered as passing by the lease, and not to

have been held by the lessee uader a mere license revocable at the will

of the lessor.

On motion to dissolve or modify injunction. On bill and

answer, and affidavits.

Mr. J. S. Aitkin and J/r. E. T. Green, for the motion.

Mr. Alfred Reed, contra.

The Chancellor.

The bill was filed to restrain the defendant from depriv-

ing the complainants of the power requisite to run their

machinery in buildings demised by him to them, and from

depriving the'u of the blast from the fan on his premises

to the forges in the blacksmith's shop, one of the demised

buildings. The premises were demised by the defendant to

the complainants, by a lease dated July 1st, 1871, for five

years, with the privilege of renewal for five years longer.

By the lease, the defendant agreed to furnish, at his expense,

the necessary power as then furnished for the machinery in

the buildings thereby demised. The complainants had occu-

pied the premises from 1866, under another lease from the
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•defendant. In the winter of 1870-1871, the latter, desiring

to use for the purposes of his own business all of the black-

smith's shop then on the premises (he and the complainants,

before that time, had each occupied part of it), built another

for the accommodation of the complainants as his tenants,

which was demised to them by the lease of July, 1871.

Under this latter lease, the rent reserved was a sum equal

lo fifteen per cent, of the net profits realized, or to be realized,

from the business the complainants should carry on in the

demised premises during the term. Payment was to be

made monthly, at the end of each month, or within ten days

thereafter, with provision that if default should be at any

time made in the payment of the rent when due and paya-

ble, the defendant or his representatives might, on ten days

notice to the complainants, re-enter and re-possess the prem-

ises. The defendant, on the 13th of July, 1874, claiming

that the rent was (as it was in fact,) in arrear for the months

of May and June of that year, notified the complainants to

•quit the demised premises. They not having done so, he

took off the belt that furnished the power to their machinery,

and stopped the blast. On filing the bill, an injunction was

granted. The defendant now moves to dissolve it, on the

ground that he was not bound (as the complainants, by their

bill, insist that he was) by law to make a demand of the

rent due him under the lease before re-entering for the

future. He also insists that under the lease he was not

bound to furnish the blast, and therefore, if the motion to

dissolve be denied, the injunction should be so modified as

to permit him to discontinue the blast.

The complainants appear not to have observed strictly the

provision of the lease as to payment of the rent, and the

<lefendant, by the admissions of his answer, seems to have

acquiesced. The bill alleges that the rent has, from the

commencement of the term, been paid at irregular intervals,

sometimes once a mouth and sometimes once in two months;

that the defendant never strictly enforced the covenant for

payment of the rent according to the terms of the lease, and
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that the last payment was made some time in May last, andi

was in full to the first of that month. It further states that

since that payment the defendant has never either demanded

or requested payment of the rent.

The defendant, by his answer, admits that sometimes the

payment went over to the following month, or was paid by

promissory note, but alleges that he remonstrated, at different

times, to the complainants against such delay, and claimed

that they had forfeited their lease. He further admits that

within ten days after the notice was given, McKenzie, one

of the complainants, met him on the premises and asked him

if he was afraid of losing his rent ; to which he replied, no ;

that he was not afraid of his rent, but he had been waiting

ever since they had started a foundry, or another business, so

that he could " get shut " of them. McKenzie swears, in

his affidavit annexed to the bill, that the defendant said he

was not afraid of losing his rent, but that he had been wait-

ing to catch the complainants ever since they built a foundry*

If the defendant, by his acquiescence, induced the complain-

ants to believe that strict observance of their covenant to pay

the rent was not required by him, it is inequitable in him,

under the circumstances, to seek to enforce the forfeiture.

Besides, full compensation can be made to the defendant for

the failure of which he complains, and under such circum-

stances equity will relieve. Story's Eq. Jur., §§ 1314, 1315;

Taylor's Land, and Ten., § 495; Atkins v. Chilsouy 11 Mete.

112. In that case relief was granted at law. The ques-

tion, therefore, whether the defendant was or was not bound

to make demand before re-entry, is unimportant. The injunc-

tion must be retained until the hearing.

Nor can the modification asked for be granted. Whether

the right to the blast did or did not pass under the demise

of the " necessary power for the machinery in the buildings,"

it is clear that the blast has been supplied from the defend-

ant's fan to the blacksmith's shop demised to the complain-

ants, through a conduit laid down by the latter, for many

years past—the complainants say, since 1866. It appears that
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the present blacksmith's shop was built iti the winter of

1870-1871, by the defendant, with a view to letting it to the

complainants by the lease mentioned in the pleadings ; that

the shop was completed and in use by the complainants

before the commencement of the term under the new
lease, and that the blast from the defendant's fan to the

forge there was provided and existed when the lease was

made. So important and essential an incident to the use and

enjoyment of the demised premises could not have been

overlooked. The defendant was bound by the lease to fur-

nish, at his expense, the necessary power as then furnished

for the complainants' machinery in the demised premises.

The blast was necessary to the forges, and power was neces-

sary to operate it to produce the blast. Provision for the

blast was made by a supply from the machinery on the de-

fendant's premises at the time of the demise. It could not

have been the understanding of the complainants that they

were dependent for this blast on the mere will or caprice of

the defendant ; that they had no right to it, but only a

license, revocable at his will. They state in their bill, that

it was part of the " power " provided for in the lease, but,

however that may be, so essential an incident to the demised

premises may well have been regarded by the parties as con-

stituting part of them, and therefore as passing by the lease

accordingly.

Steele vs. Steele.

A deposition that petitioner " was stopping at Taylor's hotel, in J. C, at

the time of the commencement of this suit," is not sufficient evidence of

residence to give the court jurisdiction in a suit for divorce.

On petition for divorce, answer and depositions.

Mr. J, B. Vredenhurgh, for the petitioner.
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The Chancellor.

I do not find in the testimony taken in this case evidence

of the jurisdictional facts necessary to warrant a decree of

divorce. The only evidence as to the residence of the peti-

tioner is contained in her own deposition, and is as follows i

" I was stopping at Taylor's hotel, in Jersey City, at the

time of the commencement of this suit." The only other

testimony on the subject of the residence of either of the

parties is that of George E. Biddle, who says :
" Mr. Oliver

R. Steele lives at 31 Grand street, Jersey City; I believe hia

wife does not live with him now ; I mean she does not live

in the same house with him ; I have known his wife at least

three years ; I know her well ; I know that Mr. Oliver R.

Steele resides at 31 Grand street, because I have been over

to his house frequently ; have seen him change his clothes

there." Now in all this there is no evidence as to the resi-

dence of either of the parties to this suit, either at the time

of the commencement of the suit, or at the time of the com-

mission of the alleged adultery, which is stated to have been

on the 23d of December, 1874. The bill was filed the very

next day. The petitioner merely says she was " stopping

"

at Taylor's hotel when the bill was filed. As to her hus-

band's residence, there is no evidence where it was at 'either

of those points of time. The marriage of the parties took

place in New York. The alleged adultery is said to have

been committed in Jersey City. The want of proof of resi-

dence renders it unnecessary for me to consider the evidence

of the offence.

The bill will be dismissed.

Woodruff and others vs. Ritter and others.

1. The title to property sought to be subjected by a creditor's bill to his

debt, held to have been in the husband, and not in the wife, at the time he

contracted the debt.
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2 An injunction will not be dissolved upon an answer only partial and

equivocal. It was modified in this case, to permit the debtor to make a

conveyance of the property in pursuance of an existing contract.

On bill and answers. Motion to dissolve injunction.

Mr. S. D. Haines, for defendants, Ritter and wife.

Mr. E. S. Aiwater, for complainants.

The Chancellor.

This is a creditors' bill. The facts appear to be that the

defendant, J. Augustus Ritter, was, in 1872, the owner in

fee, by conveyance from his father, of a lot of land on the

corner of Washington and Jefferson streets, in Elizabeth.

While he was such owner and still held the legal title to the

property, he contracted to build a dwelling-house upon it.

He made all the contracts for building the house in his own

name. The building was begun, as the bill alleges, in Octo-

ber, 1872, and finished in the following spring. On the 15th

of November, 1872, he mortgaged the property for $4500,

to the administrator of his deceased father, to raise the

money to pay for the building. After giving the mortgage

he executed a voluntary conveyance of the land to his attor-

ney, in order that the latter might convey it, without con-

sideration, to Ritter's wife. The attorney conveyed the

property, accordingly, to her on the same day. These deeds

were not recorded until September 8th, 1873, and until that

time they remained in Ritter's possession. It will be per-

ceived that Ritter was the ostensible owner of the property

until the last mentioned date. Prior to that time all the

complainants' indebtedness was incurred by the firm of Ritter

and Robinson, of which Ritter was a member. For aught

that appears in the answer of Ritter and his wife, all taxes

and assessments and expenses, of whatever kind, upoa the

property since Ritter became the owner of it, have been paid

by him. The bill alleges that Ritter has fraudulently spent

large sums in paying taxes, charges, assessments, mortgages
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and other encumbrances on the property. The answer of

Ritter and wife denies that he has fraudulently spent large

suras of money, or any money fraudulently, for these pur-

poses. It does not deny that he has made those expendi-

tures, however. The conveyance to the wife is admitted to

have been wholly voluntary. She has never paid anything

whatever, as far as appears by the answer of herself and her

husband, on the property. It does not appear that she had

any property, or has any, except this. Ritter mortgaged the

property before he conveyed it to his wife. If, as the answer

of Ritter and his wife indirectly states, the contract for

building was made after the conveyance to the latter, he

then admittedly made the contract for building the house in

his own name alone, after and notwithstanding the alleged

conveyance to his wife. During all the time that, the com-

plainants' debt was being contracted the title to the pro-

perty was of record in Ritter, and though he claims that the

title was then in his wife, the deeds of conveyance to her

were then held by him, unrecorded. It appears also that in

a few days after those deeds were put on record he mortgaged

his household furniture to his brother, to secure, as he alleges,

the payment of a loan of |800, payable in one year. This

money he says he paid to tlie creditors of his firm in the

hope of saving the firm from failure, but he does not say to

whom he paid it. The injunction should be retained until

the hearing. The motion will, therefore, be denied with

costs. The injunction however will, according to the con-

sent of the parties, be modified so as to permit Ritter and

wife to convey the property to the executors of Johanna

Brown, deceased, in pursuance of the contract between them
;

the consideration money, over and above the amount due on

the mortgage on the premises, to be paid into this court to

abide the event of this suit.
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Scott vs. Hartman and others.*

1. An action for damages for a tort, is within the meaning of the act to

(protect "creditors and others" against conveyances made to defraud them

•of their just and lawful actions, damages, &c., {Nix. Dig. 355).f And a

conveyance made with intent to defeat the recovery by a third person of

damages in such action is void.

2. But, upon a bill to restrain the grantee in such conveyance from sell-

ing, conveying or encumbering the property so conveyed to him, and

injunction thereon, the answer thereto insisting that the conveyance was

not voluntary but made on sufficient consideration, and without knowledge

by the grantee of such claim against the grantor until some time after the

suit for damages, the question of fraud not being entirely free from doubt,

the injunction was retained till the hearing.

3. A debtor in failing circumstances will not be permitted to sell his

land, convey it by deed without reservation, and yet secretly reserve to

himself the right to possess and enjoy it, though for a limited time only,

for his own benefit. The rule will not be changed by the fact that the

right thus to occupy the property is a part of the consideration of the sale

On bill and answer, and affidavits annexed. Motion to

dissolve injunction.

Mr. S. H. Grey, for the motion.

Mr. F. F. Westcott, contra.

The Chancellor.

The defendants, Matthias and Andrew M. Hartman, move

to dissolve the injunction issued in this cause, restraining

them from selling, conveying away or encumbering certain

land in Cumberland county, conveyed to them by their

father, the defendant William Hartman, and from cutting

timber or quarrying stone upon the property. The case

made by the bill is this : William Hartman and the com-

plainant, in 1871, had divers disputes in regard to the pos-

* Cited in Post v. Stiger, 2 Stew. 559. f -Bey-,P- 446.
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session of certain land, which eventuated in a suit for forcible

entry and detainer by the latter against the former, in which

the latter was successful ; a counter suit for trespaps, brought

by the former against the latter, in which Hartman was non-

suited, and an action of trespass brought by the complainant

against Hartman, in the Cumberland Circuit Court, on the

18th of October, 1872, which resulted in a judgment for the

plaintiff for $627.50 damages, and $52.29 costs, at the May
Term, 1873, of that court. On this judgment a writ o^ fieri

facias de bonis et terris was issued in May, 1873, under which

the sheriff sold the land in question in this suit to the com-

plainant, as the property of William Hartman. Before the

commencement of the last mentioned suit, and on the 21st of

September, 1872, William Hartman conveyed to his two sons,

the defendants, Matthias and Andrew M., who were both

unmarried and then resided with him on part of the above

mentioned premises, the whole of that property. To the

former he conveyed a tract of one hundred and seventeen and

eighty one-hundredths acres, the property on which he resided,

for the consideration, as expressed in the deed, of $3800. To
Andrew he conveyed the rest of the premises, which appears

to have consisted of an undivided fourth of two tracts, con-

taining together fifty-six acres, for the consideration, as

expressed in the deed, of $200.

The bill is filed to set aside these deeds as fraudulent as

against the complainant. The defendants' counsel urges that,

at the time of the conveyances to Matthias and Andrew, the

complainant was not a creditor of their father, and that he

did not become so until the recovery of the judgment. The

litigation between the parties appears to have begun in 1871.

The suit in which thefierifacias de bonis et terris was issued, was

not commenced, however, until October 18tli, 1872. The com-

plainant's action at law, although in maleficio, is within the

meaning of the statute which protects " creditors and others
'^

against conveyances made to defraud them of their just and

lawful actions, suits, debts, accounts, damages, penalties, for-

feitures and demands. Nix. Dig. 355*
; Jackson v. Myers, 18

*Eev., p. 446, sec. 12.
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Johns. 425 ; Leukener v. Freemayi, Freem. Ch. 236 ; Fox v.

Hills, 1 Conn. 295; Barling v. Bishopp, 29 Beav. 417. The
defendants insist tiiat the deeds to Matthias and Andrew
were not voluntary, but were made on sufficient valuable

consideration, and without knowledge of the complainant's

claim, which they say the grantees in those deeds were first

informed of about the time, or some time after, the complain-

ant brought his suit therefor, to wit, about the 18th day of

October, 1872. It appears, however, that Matthias had heeu

at home for some months before the making of these deeds,

and that Andrew was also at home at that time, though the

answer does not state how long he had been at home. That

these defendants were unaware of the difficulties and litiga-

tions which had existed between the complainant and their

father seems rather improbable, to say the least of it. And
yet it is possible that they may not have been apprised of the

intention of the complainant to prosecute their father for the

recovery of damages, or that the latter apprehended that any

such suit would be brought.

The consideration which Matthias was to pay, appears by

the answer to have consisted of a debt (and interest thereon)

due him from his father for work done and money lent him,

for which he held his father's note, which he says he delivered

up on the delivery of the deed ; cash which he claims to have

paid him subsequently in two installments, and debts due

from his father to sundry persons, which Matthias subse-

quently paid, and which, it is alleged, he agreed to pay as

part of the consideration of the conveyance. Andrew claims

to have paid his father in cash, $138, on account of the con-

sideration of the deed to him, and for the balance, to have

delivered up to his father a note which the latter had given

him for labor done for him. The deeds were left for record

at the county clerk's office by William Hartman ; and when,

some time afterwards, the clerk wrote to Matthias, informing

him that the deed was not recorded, for want of sufficient

stamps, William presented himself at the office in response,

and, according to the admission of the answer, paid the money

for stamping and recording that deed. He paid for recording



^2 CASES IN CHANCERY.

Scott V. Hartman.

the deed to Andrew. He took both deeds from the clerk's

office after they were recorded. It is true the defendants say

that in all this he acted merely as the agent of his sons ; that

he received the deeds from his wife, to whom they had deliv-

ered them to be sent to the office to be recorded, and that

Matthias furnished the money to pay for the stamps on, and

the recording of his deed. By the answers to the interroga-

tories, it would appear that part of the consideration of the

deed to Matthias was, that his father and mother should be

permitted to live in the dwelling-house on the premises, but

for what period of time is not stated ; and that it was part

of the consideration of both deeds that the grantors therein

should be permitted to occupy the property conveyed. This

fact, if it exists, is important in resolving the question as to

fraud in these conveyances. In Luklns v. Aird, 6 Wall. 78,

it was held that the law will not permit a debtor in failing

<'ircumstances to sell his land, convey it by deed without

reservations, and yet secretly reserve to himself the right to

possess and enjoy it, though for a limited time only, for

his own benefit ; and that this rule of law will not be changed

by the fact that the right thus to occupy the property is a

part of the consideration of the sale. See also on this head,

Oriental Bank v. Haskins, 3 Mete. 332 ; St. John v. Camp,

17 Conn. 22. The answer admits that William Hartman

has been in possession of the premises conveyed to Matthias

and Andrew ever since the execution of the deeds to them.

It further appears by the answer, that no consultation was

had with, nor any advice taken of any one in regard to the

proposed sale, or as to the conveyance of the property by the

father to the sons. The bill alleges that the land conveyed

by those deeds wtis all that William Hartman owned. The

answer indeed denies this, and says he had another piece of

land, but of how tuuch it consisted, or where, exactly, it is

located, or from whom he obtained it, is not stated. The
answer simply speaks of it as land on Manaway Branch

The case is one in which justice requires that the injunction

be retained until the hearing.

The motion to dissolve will therefore be denied, with costs.
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Laing vs. Martin and others.

A payment by a mortgagor to the holder of the mortgage in suit, made

and received as a premium for an extension of the time for payment of the

principal of the mortgage, should be credited on the mortgage as of the'

time when the payment was made.

On final hearing, on pleadings and proofs.

Mr. John H. Jackson, for complainant.

Mr. B. Wayne Parker, for the infant defendant.

The Chancellor.

This is a bill to foreclose a mortgage on certain real estate

in Perth Amboy. The answer sets up and claims the benefit

of a payment of $60, alleged to have been made in November,

1870, by the mortgagor to the complainant, then the holder

of the mortgage in suit, in consideration of an agreement to

extend the time for payment of the principal of the mortgage

until the 1st of September, 1871.

The mortgage, by its terms, had become due on the 1st of

September, 1870. The evidence satisfies me that the pay-

ment was made, and that it was made and received as a pre-

mium for such extension. The amount of it should be credited

on the mortgage, as of the time when the payment was made.

Nightingale v. Meginnis, 5 Vroom 461 ; Trusdell v. Jones, 8

C. E. Green 121, 554.

The complainant is entitled to a decree, accordingly.

There will be a reference to a master.
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The Cairo and Fulton Railroad vs. Titus and Scudder

1. A suit instituted in a court of another state upon ajudgment recovered

in this state, is not within the prohibition of the Chancery act that no

injunction shall issue to stay proceedings at law in any personal action

after verdict or judgment, on the application of a defendant in such pro-

ceedings at law, unless a deposit be made or a bond be given.

2. The legislative intent by the expression " proceedings at law in a per-

sonal action after verdict or judgment,"

—

held to have been, proceedings at

law in the suit by execution or otherwise. Held, also, that it would be a

reasonable construction to extend the prohibition to a suit at law in this

state upon the judgment; but not to a suit at law thereon, in another state.

3. Where an injunction had been issued, (without requiring the bond or

deposit required by the act,) restraining the defendant who had recovered

a judgment in this state, not only from suing on the judgment in any court

out of this state, but from taking any proceedings in this state, a deposit or

bond according to the statute was required, unless the complainant should

consent to modify the injunction so as only to restrain the defendants from

proceeding on the judgment out of this state; in default thereof, the

injunction to be dissolved.

On motion to dissolve injunction.

Mr. Cortlandt Parker, for the motion.

Mr. Thomas N. McCarter, contra.

The Chancellor,

The question presented is, whether, under the statute which

provides that no injunction shall issue to stay proceedings at

law in any personal action after verdict or judgment, on the

application of a defendant in such proceedings at law, unless

a deposit be made or bond be given, a bond or deposit should

be required in this case. The defendants recovered a judg-

ment in the Supreme Court of this state, on the 9th of June

1874, against the complainants (who were, and are, a foreign

corporation, but submitted themselves to the jurisdiction) for

),434.67, ia a personal action. The complainants filed
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their bill to restrain the defendants from collecting the judg-

ment, and an injunction was issued restraining them from

collecting or receiving any more money on account of the

judgment, and from taking, instituting, or prosecuting any

further or other proceedings of any kind, in any court or place,

for the collection of the judgment or any part tliereof, until

the further order of this court. No bond or deposit was

required on granting the writ. The defendants now move

to dissolve the injunction for want of a bond or deposit. It

appears that after the recovery of the judgment the defend-

ants threatened to prosecute upon it in the State of Missouri

where the complainants are located, and an arrangement was

entered into between the parties, by which the complainants

were to pay the judgment in installments unless it should be

reversed in error or proceedings thereon restrained in equity;

in which case all payments made in pursuance of the agree-

ment should be regarded as having been made compulsorily on

execution. The question here is, whether a suit instituted in

a court outside of this state, upon a judgment recovered in

this state, is within the inhibition of the act above referred to.

The defendants' counsel argued that the design of the legisla-

ture in the enactment of the prohibition in question, was to

give the plaintiff in a judgment at law the benefit of the legal

adjudication in his favor in the establishment of his debt;

and to that end, to prohibit this court from staying, at the

suit of the defendant in a judgment, the plaintiff in such judg-

ment in any proceedings at law he may see fit to take here

or elsewliere for the collection of his judgment debt, unless

it shall first require security. On that construction, the inhi-

bition would equally apply to an application to stay pro-

ceedings by suit at law in a court of this state, oh a judgment

of a court of another state; so that whatever fraud might

have been practiced on a citizen of this state in obtaining a

judgment against him in a foreign state, he would apply in

vain to equity liere for relief against a suit at law instituted

against him in this state on the judgment, unless he could

make deposit or give bond, with security, for the amount ot
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the judgment; and this, too, although he might have had na

notice of the suit in which the judgment was recovered. I am
not willing to adopt that construction. I am of opinion that

the legislature meant by the expression, " proceedings at law

in a personal action after verdict or judgment," proceed ings-

at law in the suit by execution, or otherwise. It would be a

reasonable construction, to extend the prohibition to a suife

at law here upon judgment recovered in this state. A suit

at law in another state upon the judgment, is not within the

meaning of the provision. In the case before me, there were

no proceedings at law in Missouri on the judgment when the

injunction was granted, but only an agreement which looked

to, and provided for, the contingency of an injunction here,

such as has been issued. The injunction, however, by its

terms, not only restrains the defendants from suing on the

judgment in any court or courts out of this state, but it goes

further, it prohibits the defendants from taking any proceed-

ings in this state. Although it appeared to be conceded on

the argument, that the complainants have no property here,

and that the prohibition, so far as it affects proceedings in this

state, is practically of no importance, and its whole effect is,

in fact, to restrain the defendants from proceeding by suit out

of this state; yet, it ought not, unless by consent of parties,

to stand in its present dimensions, without deposit or bond.

Unless, therefore, the complainants modify it so as to confine

it to restraining the defendants from proceeding on the judg-

ment out of this state, an order will be made requiring a

deposit or bond according to the statute; and in default

thereof, the injunction will be dissolved.
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SiiiTH and Martin vs. Kuhl and Hewitt.*

Hewitt vs. Kuhl.

1. The bond provided for by the 46th rule, upon the granting of an ex

parte injunction, is intended as security for damages in case the complain-

ant shall prove not to have been equitably entitled to the injunction when
he applied for it.

2. That the injunction was dissolved is not, of itself, evidence that the

complainant was not equitably entitled to it.

3. And though it may have been improvidently granted, and for that

cause be dissolved before answer, that will not, if the case is fairly pre-

sented by the bill and verification, entitle the defendant to look to the

bond for damages.

4. If the application upon which an ex parte injunction has been

granted, be disingenuous, mala fide, or made without due regard to the

riglits of the court or the defendant in the application, the complainant is

to be regarded as not having been equitably entitled to the injunction,

and as being liable to' damages upon his bond, given under the 46th

rule.

5. Held, that in the cases under consideration, there was no evidence of

bad faith, insincerity, or want of care in the application ; and that the

complainants could not be regarded as not equitably entitled to the injunc-

tions within the meaning of the rule.

On motion, in each of the above cases, for an order direct-

ing that the damages sustained by the defendant, Richard S.

Kuhl, by reason of the injunction, be ascertained, &c.

Mr. G. A. Allen and Mr. A. V. Van Fled, for the motion.

Mr. Cortlandt Parker, contra.

The Chancellor.

The defendant, Richard S. Kuhl, applies for an order

directing the ascertainment of the damigr-.s alleged to have

been sustained by him by reason of the preliminary injunction

issued in each of these causes on the filing of the bill. The

* Cited in Cook v. Chapman, 3 Stew. 116 ; N. Y. & L. B. R. R. Co. V.

Dennis, 11 Vr. 359.
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injunction in each case was granted ex parte, on terms that

the complainawt give bond according to the 46th rule of this

court, to the above named defendant, and bonds were given

accordingly. The injunctions were dissolved after answer.

The 46th rule* is as follows :
" In cases where an injunction

is granted ex parte, tiie Chancellor or master may, at his dis-

cretion, take from the complainant a bond to the party

enjoined, in such sum as may be deemed sufficient, either

with or without sureties, conditioned to pay to the party

enjoined, such damages as he may sustain by reason of the

injunction, if the court sliall eventually decide that the com-

plainant was not equitably entitled to such injunction ; such

damages to be ascertained in such manner as the Chancellor

shall direct." The bond given under this rule is security

only for damages in case the complainant shall prove not to

have been equitably entitled to the injunction when he

applied for it. That the injunction was dissolved is not, of

itself, evidence that he was not equitably entitled to it. And

though it may have been improvidently granted, and for that

cause be dissolved before answer, that will not, if the case is

fairly presented by the bill and verification, entitle the de-

fendant to whom it is given, to look to it for damages. But

if the application be actually or presumably mala fide, as for

example, if the bill present grounds for relief by injunction,

which have no existence, or distort or falsely color facts, or

omit facts in the knowledge of the complainant, or of which

he might, and in fairness ought to, have informed himself,

and which would have had an important bearing against

granting the injunction if stated in the bill; in short, if

the application be disingenuous, mala fide, or made without

due regard to the rights of the court or the defendant in

the application, the complainant is to be regarded as not

having been equitably entitled to the injunction. A com-

plainant may come into court for a discovery, and on that

ground pray an injunction. If the discovery be made and

the result be adverse to him, and the injunction therefore

be dissolved, he may, nev^ertheless, have been equitably

* Dick. Ch. Pr., Rule 126.
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entitled to the injunction. The ol^^ect of the rule is to secure

bona fides in the application, and to provide indemnity

to the party enjoined, against the effects of an injunction

unfairly obtained. In Dodd v. Ftavel, 2 C. E. Green 255,

application was made by the defendant, that the complain-

ant to whom an injunction had been granted in the cause

without bond, give security for such damages as the defend-

ant might sustain by reason of the injunction. The Chan-

cellor, in denying the motion, said: "The propriety of

requiring security from the complainant for such damages

as the defendant might sustain by reason of the injunction

in this cause, was considered at the time of allowing the

injunction. It did not appear to me then to be a case in

which security should be required. Upon the case made by

the bill the right of the complainant is clear, and the infrac-

tion of that right established. Under such circumstances,

the fact that the injunction occasions a serious loss to the

defendant affords no just ground of complaint."

In tlie first of the cases under consideration. Smith and

Martin v. Kuhl, it does not appear that there was either bad

faith, insincerity, or want of care in the application. The

complainants had, apparently through excessive confidence,

been careless in their dealings with Hewitt to whom they

had entrusted their notes and checks signed in blank, and to

whom they had given a letter of attorney authorizing him

to sign checks for them for certain purposes. They were

surprised to find themselves prosecuted on a large amount

of paper, purporting to have been made by them. They

were led by Hewitt to believe that the plaintiff in those

suits was his partner, and that the paper had gone into the

plaintiff's hands with full knowledge of its character, for the

purposes of Hewitt and Kuhl's joint business, and that on a

fair account between him and Kuhl of their mutual transac-

tions, it would appear that Kuhl owed to or had received

from Hewitt money enough, for which he was bound to

account to and allow Hewitt, to pay off the paper in question.

Under the circumstances I do not think that they can be
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regarded as not having been equitably entitled to the injunc-

tion.

In the other case, Hewitt v. Kuhl, the case made by the

bill was that, on an account between Hewitt and Kuhl, of

their mutual dealings, there would appear to be enough money

due to the former from the latter, to pay off the paper in suit,

and the bill prayed an account accordingly. That there were

mutual dealings between them abundantly appears, and

was indeed admitted. It was also admitted that the parties

had never accounted with each other. But the claim of

equitable offset was not properly pleaded in the bill. The

bill, also, in that connection, sought a discovery in regard to

a mortgage which had been given by Hewitt to Kuhl as

collateral security, and which the former charged that the

latter had assigned away for value. It appeared by the

answer, that the mortgage had indeed been assigned by

Kuhl, but as security merely, and had been retransferred to

him. He alleged also, that by reason of the amount of the

prior encumbrance on the mortgaged premises, the mortgage

was of no value. The claim of equitable offset being ill

pleaded could not be entertained, and the discovery as to the

mortgage made it quite apparent that if it had been assigned,

as Hewitt insisted, he could avail himself of the fact at the

trial at law, and obtain the full benefit of it there. The

injunction was therefore dissolved. It cannot justly be

assumed that the complainant in that case was not equitably

entitled to the injunction within the meaning of the rule.
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Stevens' Executrix vs. Stevens' Executors and others.

A cross-bill filed by leave of the court, merely for the purpose, so far as

certain of the defendants are concerned, of presenting positively and dis-

tinctly the issues which such defendants themselves intended to present by

their answer in.the original sniit, although the pleadings were not apt for

that purpose, and the complainant in such cross-bill seeking no relief

against those defendants which was not before sought in behalf of another

party as against them in the pleadings in the original suit, is not liable to

<iemurrer by such defendants.

On demurrer to cross-bill.

Mr. B. Williamson and Mr. Walter L. Clarkson, of New

York, for the demurrer.

• Mr. B. Gilchrist, contra.

The Chancellor.

The history of this suit is given, and the occasion and

object of the cross-bill or information demurred to, are stated,

in Stevens' Executrix v. Stevens' Executors, 9 C. E. Green 77.

The demurrants are Mary S. Sands and others, heirs-at-law

of Robert L. Stevens, deceased. By the demurrer, they seek

101
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a determination of the question, whether the resolution <if

Congress, passed in 1862, by which the United States released

and conveyed their right, title, and interest in and to the

Stevens battery to the heirs-at-laws of Robert L. Stevens, de-

ceased, or their legal representatives, did not vest the title to

the battery in the heirs-at-law of Robert L. Stevens, notwith-

standing the fact that the property was personal. In fact, the

demurrants seek by means of their demurrer to the cross-bill,

to obtain an adjudication in this cause, of that which is the

principal matter in controversy, not only between them and

the state, but also between them and the executors and resid-

uary legatees of Edwin A. Stevens. Were the state, by the

cross-bill, seeking as against the demurrants substantive relief

not before sought in the cause against them in the interest of

the state, or in the interest of those under whom it claims,

the cross-bill might have been demurred to in respect to such

new claim for relief. But when the object and purpose of

the cross-bill are considered, it is clear that this demurrer

will not lie. The history of the case makes this all the more

obvious. The original bill was filed December 21st, 1868,

by the executrix of Edwin A. Stevens and her children,

against her co-executors, Mary P. Garnett, (the daughter of

Edwin A. Stevens by a former wife,) one of his heirs-at-law

and residuary legatees, and the Attorney-General. It sought

a construction of the will of Edwin A. Stevens, and direc-

tions. It denied that the state had any right to the battery..

On the 11th of September, 1871, the complainants in that

bill filed a bill supplemental thereto, in which, among other

things, the resolution above referred to was set out, and the

claim distinctly made that, under the will of Robert L.

Stevens, the title to the battery passed to Edwin A. Stevens

as his residuary legatee. To this bill the commissioner*

appointed by the legislature of this state to represent the state

in the sale of the battery, the executors of Edwin A. Stevens,

Mary P. Lewis, (at the filing of the original bill, Mary P.

Garnett,) and her husband, and the Attorney-General, and

the Governor of this state were made parties. Among other
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things, if prayed that the net proceeds of any sale of the bat-

tery might fall into and become a part of the residuary estate

which passed under the will of Edwin A. Stevens to his

widow and children. It denied, on new grounds, all right

of the state to the battery. The executors filed their answer

to this bill on the 5th of January, 1872, distinctly setting up

the title of the estate of Edwin A. Stevens to the battery, as

against the present demurrants and others, heirs-at-law of

Robert L. Stevens. After stating who were the heirs-at-law

of Robert L. Stevens at the time of his death, it proceeds as

follows :
" These defendants have been informed and advised,

and they charge the truth to be, that none of the said heirs

of Robert L. Stevens, by virtue of tlie said joint resolution of

Congress, or otherwise, now have, or ever had, any right, title,

or interest, legal or equitable, in or to the said battery ; but

if, in the opinion and judgment of this hcmorable court,

these defendants shall have been misinformed and under an

erroneous opinion and belief as to the interest and estate of

the said heirs of the said Robert L. Stevens in and to said

battery, by virtue of the siid joint resolution of Congress,

then, and in that case, these defendants wish and pray that

the said heirs of the said Robert L. Stevens, deceased, may
be made defendants in or parties to this suit; and that their

rights and interests in the said battery may be considered and

finally decided in this suit; and that, if that cannot be done

as said cause now is, that the said original and supplemental

bills may be dismissed or amended, to the end that such pro-

ceedings may be had hereafter, as will finally and conclusively

determine who are the owners, in law and in equity, of the

said battery, and what final disposition shall be made thereof

by these defendants, as executors and trustees as aforesaid.

And these defendants, in further answering, respectfully

submit that in case it shall be determined that said persons

last hereinbefore named as the heirs of Robert L. Stevens,

other than Edwin A. Stevens, by virtue of the said joint reso-

lution of Congress of the seventeenth of July, eighteen hundred

and sixty-two, have any right, title, interest, or estate in or
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to the said battery, that then, and in that case, they are and

can be only entitled, in the event of the sale of said battery,

to such proportion of the proceeds of sale as the whole pro-

duct of said battery, at a sale thereof, shall bear to the whole

cost of said battery up to the time of the final sale thereof."

On the 5th of April, 1872, the supplemental bill was

amended by making these demurrants, and others, heirs-at-

law of Robert L. Stevens, deceased, parties defendant thereto,

and on the 20th of January following, these demurrants filed

their answer to the supplemental bill as amended. The

answer denies that Edwin A. Stevens ever had any right,

title or interest in or to the battery, except as one-of the heirs-

at-law of Robert L. Stevens, deceased. After giving the his-

tory of the battery, and stating the expenditures made by the

United States thereon, and averring that the United States

had the right, at their pleasure, to sell or otherwise dispose of

the battery, it states that as Robert L. Stevens was dead, and

as he had expended some money and contributed much labor

and time under the contracts made by him with the govern-

ment for the construction of the- battery, and the United

States being unwilling to expend any more money, and, at

the same time, being willing to do ample justice to him, the

joint resolution above mentioned was passed. The answer

alleges that after the passage of the resolution, the battery was

not, and never has been moved from the place in which it was

commenced. It admits that Edwin A. Stevens, immediately

after the passage of the resolution, (but the answer alleges

that it was without the consent of the respondents or either

of them,) took charge of the battery, and it admits that it

may be true that he spent some money thereon, but the

respondents allege that it was with full knowledge of the

resolution. That his executors after his death made expendi-

tures thereon is also admitted, but the answer insists that no

right or title was acquired thereby, and it further insists that

the right of the respondents was not impaired or affected by

such expenditures. It denies that Edwin A. Stevens had any

right to dispose of the battery by his will, except as he might
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*l)ave disposed of his interest as one of the heirs-at-law of

Robert L. Stevens thereby, and the respondents insist that

they had no knowledge of the expenditures made by hira

and his executors thereon, and that these expenditures consti-

tute no lien on the battery, and should not be allowed; and

further, that Edwin A. Stevens having taken possession of the

battery and converted it to his own use, his executors should

account to the respondents and the other heirs-at law of Rob-

ert L. Stevens, for their shares of the value, or the vessel

should be sold and the proceeds accounted for. The respon-

dents submit, that at least the United States had a lien on the

battery for the amount advanced by the government therefor,

with interest, and, that, under the resolution, this passed to

the heirs-at-law of Robert L. Stevens, or their legal represent-

atives; and that, seeing that Edwin A. Stevens had taken

possession of and disposed of the battery by liis will, his estate

should account accordingly to them and the other heirs-at-

law of Robert L. Stevens, for their shares of the advances of

the United States, and interest; and that those shares and

interest should be declared by this court to be the first lieu on

the battery. By the answer, the respondents expressly say

that they are willing to submit their rights to the determina-

tion of tills court in this suit, and that a decree should be

made therein, finally settling the rights of all parties thereto.

The cross-bill was filed on the 21st of July, following. Its

object was, in the first place, to present the questions in-

tended to be raised under the existing pleadings, distinctly

and unequivocally, so as to secure the adjudication of the

<30urt thereon ; and, in the next place, to obtain a speedy

determination of certain of those questions which naight and

would be determined without testimoay, and which, if deter-

mined either in favor of or adversely to the state, would ren-

der it unnecessary for the state to offer testimony in tiie cause,

and thus great expense would be avoided. The filing of the

cross-bill for those purposes was ap[)roved of by the court,

and leave was given accordingly. Stevens' Ex'x v. Stevens'

Ex'rs, ubi supra. It was there said, that " the proceedings
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without the information were neither apt nor complete for

the determination of the questions involved in the contro-

versy as regards the battery, and it would have been the duty

of the court to exercise its formative power to effect a final

and effectual adjudication on the subject. To that end, if the

information had not been filed, it might and probably would,,

as a proper if not necessary preliminary to a decree, have

directed, when the cause should have come before it for judg-

ment, that such an information be filed in behalf of the state."

A bill filed by the direction of this court, for the purpose of

obtaining its decree touching some matter not in issue by a

former bill, or not in issue between the proper parties, doe&

not seem, says Mitford, liable to any peculiar cause of de-

murrer. Indeed, being exhibited by order of the court upot*

hearing of another cause, there is little probability that such

a bill should be liable in substance to any demurrer. Mit-

ford's PL 203 ; Story's Eq. PL, § 633. The cross-bill is a

mere auxiliary of the original suit, filed by leave of the court

merely for the purpose, so far as the demurrants are concerned^

of presenting positively and distinctly the issues which the

demurrants themselves intended to present by their answer

in the original suit, although the pleadings might not be apt

for the purpose, (for that is the effect of the submission con-

tained in the answer) ; and the complainant in the cross-bill

seeking no relief as against the demurrants, which was not

before sought in behalf of the state as against them in the

pleadings in the original suit, this bill should not be subject

to demurrer on the part of these demurrants. The object and

purpose of the demurrer are to raise and decide the important

question of the construction of the resolution of 1862, on an

issue to which the claimants of the battery, other than the

state, under the will of Edwin A. Stevens, are not parties,

and on which they are not heard. If it were sustained, the

effect would be to dismiss the cross-bill as to the demurrants,

on the ground that, by the joint resolution of Congress, the

heirs-at-law of Robert L. Stevens became the owners of the
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battery. That adjudication would not be binding on the

executors and residuary legatees of Edwin A. Stevens, who
are not parties to the demurrer. As to them, the question can

only be disposed of on the hearing.

The demurrer will be overruled, with costs.

Keve vs. Paxton and others.*

1. In a suit to foreclose a mortgage upon property therein described as

all the goods and chattels mentioned in the schedule thereunto annexed,

&c., an engine and boiler not connected with the walls of the building, and
that could be removed without injury to it, and the shafting and pulleys-

put into the building by the owner for the purposes of his business there,

to furnish motive power for his machinery, (the engine and boiler being

fixed to the freehold, and evidently intended to be permanent attach-

ments to the premises, and the shafting and pulleys attached to the premi-

ses and designed to convey the power from the engine to the machines
which might be in use in the factory,) were held to constitute part of the

freehold, and to have passed with it under a sale of the land on which the

building was, with its appurtenances, on an execution issued before the

making of the mortgage, but levied on the land alone.

2. Machines fastened to the floor or uprights, or to the walls, by screws

or bolts to keep them steady in place, but readily movable—not specially

adapted to the premises, nor designed to be permanently attached thereto.—held to be personalty, subject to the mortgage, and not to have passed by
the sheriff''s deed.

3. The purchaser at such sheriff's sale is not estopped from denying that

the property so purchased by him, with the building, is personal, because

at the time of the sale he held a mortgage subsequent to the complain-
ant's, on almost all of that property, in which it was treated as chattels.

On final hearing, on pleadings and proofs.

Mr. C. K. Westbrook, for complainant.

Mr. John A. Cobb, for defendant, Pierson.

* Cited in Watwn v. Watson Man'fg Co., 3 Stew. 487; Keeler v. Keeler, 4
Stew. 190.
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The Chancellor.

This is a suit to foreclose a mortgage given by Cornelius

Paxton to the complainant, on the 8th of September, 1873,

to secure the payment of $500 and interest, upon certain pro-

perty, described in the mortgage as all the goods and chattels

mentioned in the schedule thereunto annexed, and then in

Paxton's place of business in Beecher street, in the city of

Newark. The following is the schedule : One boring

machine, one hand saw, one scroll saw, one turning lathe,

one kindling-wood saw, one iron drill, one tenoning machine,

one power mortising machine, one foot mortising machine,

one sticking machine, one moulding machine, one engine and

boiler, all shafting and pulleys, one lathe tenoning machine,

one cross cut saw, one large planing machine, one Rogers

planing machine, fifty hand planes and irons for sticking

machines, and all the apparatus thereunto belonging, and

also all stock now in said place of business ; also, one brown

horse, one road horse, one two-seat carriage, one buggy, one

large two-horse wagon, one one-horse spring wagon, two

running gears, one double harness and four sets of single

harness. The place of business above mentioned was a sash

and blind and moulding factory, of which Paxton, at the

time of making the mortgage, was the owner, and in which

he then carried on the business of manufacturing sashes and

blinds and mouldings. Under an execution issued out of the

Supreme Court of this state, the sheriff of the county of Essex

sold the lot of land on which the factory building was, with

its appurtenances, on the 14th of October, 1873, to the defend-

ant, Oliver Pierson, who now claims all of the above men-

tioned machines, and the lathe, saws and drill, and the engine

and boiler, with the shafting and pulleys, as part of the

realty. The levy was on the land alone. The engine is on

the ground floor of the building, and is attached to a bed or

foundation, built expressly for it of cement, stone and brick,

apparently in the usual way by bolts or anchors. The boiler

is on the same floor, and rests on a brick foundation built for

it, and is entirely enclosed wit*h brick work. Neither the
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engine nor the boiler is in any way connected with the walls

of the building, and both might be removed without injury

to the building. The saws, drill, lathe and machines are

either fastened to the floor, or uprights, or to the walls, in

some instances by screws, and in others by bolts (the fasten-

ings being designed merely to keep them steady in place),

and may be removed without material injury to the building.

The cause was submitted on the brief of the complainant's

counsel, in which it was insisted that Pierson is estopped from

denying in this suit that the property in question is personal,

because he, at the time of the sheriff's sale, held a mortgage

subsequent to that of the complainant, on almost all of that

property, in which it was treated as chattels ; and further,

that the property is movable and unfixed, and capable of easy

transfer, and, therefore, does not pass with the realty as part

thereof. The first of these positions is untenable. The
question now before the court, cannot be affected by the fact

that Pierson regarded the property as personal property

before his purchase at the sheriff's sale.

The engine and boiler, and the shafting and pulleys, were

put into the factory by the owner for the purposes of his

business there, to furnish motive power for his machinery.

The engine and boiler were both fixed to the freehold, and

were evidently intended to be permanent attachments to the

premises. Both were so fixed to the freehold as to constitute

part of it, and consequently passed with and as part of it by

the sheriff's deed. Crane v. Brigham, 3 Stockt. 29. The
shafting and pulleys were fixtures also. They were attach-

ments to the premises, designed to convey the power from

the engine to the machines which might be in use in the

factory. The rest of the property in dispute is of a different

character. It consists, of machines readily movable ; not

specially adapted to the premises, nor designed to be perma-

nently attached thereto; not let into the building, nor fixed

to it, except by screws or bolts designed merely to hold them

steady in place while in use. The character of this property

is determined by the decision of th^ Court of Errors and
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Appeals in the case of Blancke v. Rogers,* decided in March

Term, 1875. The complainant is entitled to a decree for

€ale of all the property described in the schedule, except the

steam engine, boiler, shafting and pulleys.

Search vs. Search and others.

1. The guardian of a party defendant declared a lunatic after the bill

was filed, should be made a party to the suit.

2. The costs of a petition filed by the guardian after the filing of the

master's report in the cause, alleging apprehension lest the lunatic's inter-

est should suffer by delay in the suit, and praying that the cause might be

proceeded with and her interest protected, allowed ; costs of an order of

reference, obtained by the guardian, and of the master's report thereon,

disallowed.

Mr. W. Halsted, for petitioner.

The Chancellor.

This is an application on behalf of Joseph Hann, who

was the guardian of the defendant, Sarah Search, for the

allowance to him, out of the proceeds of the sale of the

premises whereof partition was prayed, of the costs of his

petition filed in this suit, and the master's report under

an order obtained thereon, and a proper counsel fee. The

bill in this cause was filed on the 1st of July, 1873,

Sarah Search, then of sound mind, was made a defendant

in respect of her right of dower in the premises. Joseph

Hann, who was subsequently appointed her guardian in

proceedings in lunacy, was also made a defendant. In

October, 1873, she was declared a Junatic, and Hann was

appointed her guardian. No step was taken in the cause by

the complainant to protect the lunatic's interest in the suit.

In October, 1874, three days after the master's report as to

the interests of the parties, &c., in the cause was filed, the

* Post, p. 563.
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guardian filed his petition, alleging apprehension lest the

lunatic's interest should suffer by unnecessary delay in the

«uit, and praying that the cause might be proceeded in and

her interest protected. Between the date of the injunction

and the filing of this petition a year had elapsed, and the

cause was going on to final decree, without regard to the fact

that Mrs. Search had been declared a lunatic. It was the

•duty of the complainant to have made her guardian a party

.to the suit with her. Stock on Non Comp. 35 ; Snell v.

Hyatt, 1 Dick. 233; Lyon v. Mercer, 1 Sim. & Stu. 356.

The action of the guardian in this case was not only proper,

but it remedied a defect which would otherwise have existed

in the proceedings. Under the circumstances, he should

have his costs of the petition, and a counsel fee of $25. But
the costs of the order of reference obtained by him, and of

the master's report thereon, will not be allowed.

Titus' Administrator vs. Titus and others.*

1. Tiie rule with regard to bequests made in the form of a general legacy

and of pure bounty, where there are no expressions in the will, or infer-

-eaces to be drawn therefrom, manifesting an intention to give them pri-

ority, is that in the event of a deficiency to pay them in full they shall

abate ratably.

2. The presumption in such cases is, that the testator intended that all

tlie legacies should be paid equally. Such presumption of intended equal-

ity will not be repelled by any ambiguous expressions in the will, but must
be allowed to prevail, unless the will contains unequivocal evidence of the

testator's intention to give some of the legatees a preference in case the fund

should be found insufficient to pay all.

3. There are exceptions to the rule, but the burden of proving that a

legatee is entitled to priority is upon the party seeking it, and the proof

must be clear and conclusive.

4. Neither relationship of certain legatees to the testator, nor a provision

against lapse as to their legacies, nor a direction that all the legacies shall

be paid " in the order in which they are stated in the will, and out of the firet

* Cited in Howard v. Francis, 3 Stew. 447 ; Bonham v. Bonham, 6 Slew.

479.
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moneys that shall come into the executor's hands, after payment of debt*

and funeral expenses," where the testator contemplated that there would

be a residue after payment of all the legacies in full, constitute any ground

for preference.

Bill for relief. On final hearing, on bill and answers.

Mr. E. T. Green, for the administrator.

Mr. J. C. Potts, and Mr. C. S. Green, for legatees claiming

priority.

Mr. J. Wilso7i, for the other legatees.

The Chancellor.

Liscomb R. Titus, late of the city of Trenton, by his last

will and testament, dated February 10th, 1869, directed pay-

ment of his debts and funeral expenses, and empowered his

executor to sell all his real and personal property, and until

sale, to rent the former, and to dispose of the rents, issues and

profits thereof as part of his estate, pursuant to the provisions

of the will. The will then proceeds as follows :

" I give and bequeath to the persons hereinafter named, the

following sums of money, respectively—that is to say :

To Nathaniel H. Titus, the sum of $3000 ; to Benjamin

\V. Titus, the sum of $3000 ; to Eliza Ann Drake, wife of

Lewis Drake, the sum of $3000; to Louise Drake, wife of

Bayard Drake, the sum of $3000; to the children of Mar^r

Ann Updyke, deceased, (wife of Williamson Updyke,) who

shall be living at the time of my decease, the sum of $3000,

to be divided among them equally, share and share alike ; to

the children of Andrew R. Titus, born of the body of Mary

Potts, deceased, his first wife, who shall be living at the time

of my decease, the sum of $3000, to be divided among them

pqually, share and share alike; to the children of David L.

Titus, deceased, to wit, James D. Titus, Andrew R. Titus,

Joseph V. Titus and Charity West, wife of Thomas H. West,
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the sum of $3000, to be divided among them equally, share

and share alike ; and it is my will, that if either of the per-

sons in this clause mentioned die before my decease, the share

of such person so dying shall vest in, and belong to, his or

her heirs-at-law.

" To Anna Lee Hoagland, the sum of |3500 ; to Sarah C.

Conoard, the sum of $3500; to Liscomb J. Titus, son of

Nathaniel H. Titus, the sum of $500 ; to Harman H. Titus,

son of Randolph Titus, deceased, the sum of $500; to Ben-

jamin Titus, son of Randolph Titus, deceased, the sum of

$1000; to Randolph Titus, son of Randolph Titus, deceased,

the sum of $500; to Jane Van Middlesworth, daughter of

Randolph Titus, deceased, the sum of $500 ; to Adah Stry-

ker, wife of Jacob Stryker, the sum of $500 ; to Lucy Errick-

son, the sum of $500; to Amanda Baylis, the sum of $500;
to C. Stryker Titus, the sum of $100; to Ridgway Hoagland,

of the county of Somerset, in the State of New Jersey, the

sum of $300 ; to Lizzie Titus, daughter of C. Stryker Titus,

the sum of $500 ; to Marion Hoagland, daughter of C. S.

Hoagland, the sum of $300 ; to Rachel S. Hoagland, daugh-

ter of C. S. Hoagland, the sum of $300 ; to Randolph T.

Hoagland, son of C. S. Hoagland, the sum of $300 ; to Jennie

Hoagland, daughter of C. S. Hoagland, the sum of $300 ; to

Liscomb T. Cook, the sum of $100; to John B. Anderson,

the sum of $100.
'•' And it is my will, and I do hereby order and direct my

executor to pay the foregoing bequests, in the order in which

they are above stated, and out of the first moneys that shall

come into his hands, after paying my debts and funeral

expenses.

" If any of the devisees or legatees above named shall depart

this life before my decease, it is my will, (unless hereinbefore

otherwise specified,) that the devise or legacy to such sharer

shall be null and void, and such devise or legacy shall fall

into and become part of the residuum of my estate.

" All the rest and residue ofmy estate, both real and personal,

Vol. XI. H
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not hereinbefore disposed of, wheresoever the same may be,

and of whatsoever the same shall consist, I give, devise and

bequeath to Mary Ann Hoagland, wife of Christopher S.

Hoagland, and to her heirs forever ; to be, and forever to

remain, free from the debts, control or engagements of her

present husband, or of any husband she may hereafter have."

Of the above named persons, Nathaniel H. Titus, Benjamin

W. Titus, Andrew R. Titus, and David L. Titus were the

testator's brothers ; Eliza Ann Drake and Louisa Drake were

his sisters ; Jane Van Middlesworth and Adah Stryker were

his nieces; Liscomb J. Titus, Harman H. Titus, Benjamin

Titus, Randolph Titus, and C. Stryker Titus were his nephews

;

Anna Lee Hoagland, Lizzie Titus, Marion Hoagland, Rachel

S. Hoagland, and Jennie Hoagland were his grand-nieces;

Ridgway Hoagland and Randolph S. Hoagland were his

grand-nephews ; Sarah C. Connard was his housekeeper

;

Lucy Errickson and Amanda Baylis were persons living in

his family, and Liscomb T. Cook and John B. Anderson

were his friends.

The testator's estate, after payment of his debts and funeral

expenses, amounted to about $19,000. The general legacies

above mentioned, amount to $33,800. Those which the will

provides shall not lapse, amount to $20,000.

The administrator cum testamento annexo, by his bill, seeks

the direction of the court as to his duty in paying the legacies.

The question presented is, whether the legacies to Nathaniel

H. Titus, Benjamin W. Titus,. Eliza Ann Drake, Louisa

Drake, the children of Mary Ann Updike, certain children

of Andrew R. Titus, and the children of David L. Titus, de-

ceased, abate proportionably, or are to be paid in preference

to the other legacies. The rule is that, where the bequests

are made in the from of a general legacy, and are pure bounty,

and there are no expressions in, or inference to be drawn

from the will, manifesting an intention to give them priority,

they will, in case of deficiency to pay them in full, abate

ratably ; and this, on the principle that equality is equity.

The legacies under consideration are all pure bounty. The
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legatees are, the testator's collateral relatives, two of his

friends, who were not related to him, his housekeeper, and

two persons who lived in his family. The will makes no

mention of the testator's relationship to any of the legatees

;

nor does it, directly or indirectly, give or afford any reason for

any of the legacies. The claim to preference is based upon

the near relationship of some of the legatees to the testator,

for whom it is advanced that four of them are his brothers

and sisters ; the fact that the will provides that those legacies

shall not lapse, while the others are to lapse if the legatees

predecease the testator ; and on the direction that all the lega-

cies shall be paid in the order in which they are stated in the

will, and out of the first moneys that shall come into the execu-

tor's hands after payment of debts and funeral expenses. It

will be observed that some of the legatees against whom dis-

crimination is sought, were of the same degree of relationship

to the testator as some of those for whom it is claimed. Of
the latter, some are the children of the testator's brothers and

sister. Of the former, five are his nephews, and two his

nieces. The legacies to them amount to $4500, of which

$2500 are given to persons designated in the will as the

children of Randolph Titus, deceased. The last named person

was the testator's brother. I am, therefore, unable to con-

clude from the fact of relationship that the testator, if he had

•contemplated that there would be a deficiency of assets to pay

all the legacies he had given, would have expressed his pref-

erence in favor of some of these legatees by whom priority is

claimed, to the exclusion of the others. Among the latter

were his grand-niece and his housekeeper, to each of whom
he has seen fit to give a legacy greater in amount than that

which is given to any of those for whom preference is now

claimed. As before remarked, to the children of one of his

deceased brothers he has given legacies to the amount of

$4500, more than twice as much as he gave to the children

of his brother Andrew, and $1500 more than he gave to either

the children of his sister, Mary Ann Updike, or the children

of his brother David. To each of two persons living in his



116 CASES IN CHANCERY.

Titus' Administrator v. Titus.

household, Lucy Errickson and Amanda Baylis, he gave

$500. I am inclined to think that, had he contemplated a

deficiency, he would have retained some of these persons, at

least, among the sure recipients of his bounty, and I see no

reason for saying that he would not have retained them all.

Nor is the provision against lapse, evidence of his intention

to give a preference. It is evidence only of his intention as

to the destination of those legacies. The ground on which

the claim to priority is mainly rested, is the provision for

payment of the legacies in the order in which they are stated

in the will, out of the first moneys that should come into the

hands of the executor, after payment of debts and funeral

expenses. The testator clearly did not contemplate a deficiency

of assets to pay all the legacies in full, for he expressly be-

queathed the residue not therein before disposed of. The pro-

vision under consideration was intended to secure as speedy

payment of all the legacies as might be practicable; hence

the direction to pay them out of the first moneys which should

come to the executor's hands after payment of debts and fune-

ral expenses. It was, indeed, also designed to secure the

order of payment, but it was on the supposition, and in the

manifest expectation, that there would be enough to pay all

and to spare, and that fact deprives the direction of all signifi-

cance in the consideration of the question before me. By it,

the testator intended merely a priority of administration, or

in the realization and application of assets. In the absence

of any indication to the contrary, the testator would be pre-

sumed to have considered that his estate would be sufficient

to pay all the legacies he has given. If so, he cannot be pre-

sumed to have provided against a contingency which he never

contemplated. A sufficient reason for the direction under

consideration may be found, without having recourse to the

presumption of an intention to prefer one legacy to another

in case of deficiency. The age or necessities of the legatees

first named, would constitute a good and sufficient reason for

directing that they be first jjaid out of the money first received.

It is noteworthy, that the direction to pay out of the first
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moneys received, applies to all the legacies. There are ex-

ceptions to the general rule of abatement above stated, but

the burden of proving that he is entitled to priority is upon

the party seeking it, and the proof must be clear and conclu-

•sive. Wills containing expressions, equivalent or similar to

those in that under consideration, have been passed upon by the

courts, and the general legacies thereby given have been decreed

to abate proportionably, notwithstanding such directions.

In Brown v. Allen, 2 Vern. 31, Lord Nottingham held,

that when there ar.e several general legacies, they abate rata-

bly in case of deficiency of assets, notwithstanding the fact

that one of them is directed to be paid in the first place.

In Blower v. Morret, 2 Ves., sen., 420, lands were devised to

trustees to be sold for payment of debts, legacies and funeral

expenses. The testator afterwards gave to his wife a general

legacy of £500, " to be paid her immediately after " his

" decease, out of the first moneys belonging to " him " that

should be got in after" his "death." Lord Hardwicke held

that the provision for immediate payment out of the first

moneys that could be got in, would not take the legacy out

of the rule as to abatement and give it a preference. In

Beeston v. Booth, 4 Macld. 161, the testator directed his

•executors and trustees, after payment of his debts and fune-

ral expenses, in the next place, to pay three pecuniary

legacies, and afterwards to raise and set apart three other

legacies. It was held by Sir John Leach, that there was

no priority between the two sets of legacies, but in case

of deficiency of assets the legacies should abate ratably. In

Thwaiies v. Foreman, 1 Coll. 409, where a testator directed

his trustees to stand possessed of the residue of his estate upon

trust, in the first place, to pay what might be due under a

covenant h« had made, and then, upon trust to set apart and

invest a sufficient sum to satisfy certain annuities which he

bequeathed by his will ; and in the next place after making

such investment as aforesaid, upon trust to pay the several

pecuniary legacies bequeathed by his will : the assets prov-

ing insufficient to pay all the legacies and annuities in full,
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it was held by Sir J. L. Knight Bruce, V. C, that the

annuitants had no priority over the legatees in respect of pay-

ment. In Ashbwnham v. Ashburnham, 16 Sim. 186, the

testator gave legacies to different persons, and an annuity for

the personal maintenance and support of his brother, and

directed payment of the latter to commence on the first half

yearly day after his death, and the legacies to be paid at the

expiration of two years after that event, or as much sooner as

the circumstances of his estate would permit, but without

interest in the meantime. The testator's property was insuffi-

cient to pay the legacies and annuity in full. It was held by

Sir Launcelot Shadwell, V. C, that the annuity was not

entitled to priority over the legacies, but must abate propor-

tionably with them. In Lord Dunhoyne v. Brandnei-, 14

Beav. 313, legacies were directed to be invested, and to.

become payable and be paid in a certain order, with interest

from the testator's death. The assets were deficient. The

court, (Sir John Romilly, M. R.,) in the context, held that

the legacies were payable, pari passu. See also Miller v»

Huddlestone, 3 Mae. & G^. 513.

The cases relied on by the counsel of the legatees for

whom priority is claimed, are not in contrariety to these

above cited. Attorney General v. Robins, 2 P. W. 23, was

a case where a testator, by his will, gave several legacies, and

afterwards in the will, said he apprehended there would be a

considerable surplus of his personal estate beyond what he

had before given away in legacies, for which reason he gave

several other legacies. It was held that the legacies in the

former part of the will should have preference in case of

deficiency. The reason given for that decision was, that the

legacies given in the latter part of the will were given on the

presumption that there would be a surplus, and there happen-

ing to be no surpliis, the former legacies were entitled to pay-

ment to the exclusion of the others. In Brown v. Brown, 1

Keen 275, the testator gave £1000 to trustees, upon trust, to

pay the interest to his wife during her life ; and he declared

his will to be, that after her decease the £1000 should become
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part of his personal estate, and applicable to the payment of

the trusts or legacies given by the will. He also gave a leg-

acy of £500 to N. M. and his wife, in nearly the same words.

Lord Langdale, M. R., held that a priority was given to

these two legacies, on the ground that the principal of these

legacies was, after the death of the legatees to whom the interest

thereof was given for life, applicable, by the terms of the will,

to the payment of the other legacies given by the will ; that

the testator could not be reasonably presumed to have con-

templated the death of the three legatees, to whom the in-

terest of the respective legacies of £1000 and £500 was given,

within a year from his death ; that there was nothing in the

language of the will to afford ground for the argument that

he intended to provide for such a possibility, and that, there-

fore, there was no way in which effect could be given to the

words used by the testator but by giving priority to those two

legacies.

In Shepherd v. Guernsey 9 Paige 357, Chancellor Wal-

worth states the law on this subject as follows: "In the

common case of a direction in the will of a testator to pay

several pecuniary legacies out of his estate, if it happens that

the fund provided for the payment of such legacies is not

sufficient to satisfy all, the legacies must abate ratably. And
the executor is not at liberty to pay the first legatee named in

the will in full, although the payment of that legacy was

first directed by the testator. The presumption in such cases

is that the testator intended that all the legatees should be

paid equally. Such presumption of intended equality will

not be repelled by any ambiguous expressions in the will, but

must be allowed to prevail unless the will contains unequivo-

cal evidence of the testator's intention to give some of the

legatees a preference in case the fund should be found insuffi-

cient to pay all. See also 1 Roper on Legacies 421, 424,

425; 2 Redf. on Wills 551, 552, 553; Duncan v. AU, 3

Penn. 382.

The administrator cum testamento annexo will be directed

to pay all the legacies ratably.
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Powell, vs. Mayo and others.*

1. In the trial of an issue directed under a bill filed to quiet title, to

inquire and determine whether the defendant had any such estate or

interest in the property as was claimed by him, the defendant is bound

by the title set up in his answer; and if he then claims under a title sub-

stantially different, and objection is made, a new trial will be granted as a

matter of course if the verdict be in his favor.

2. It may also be a cause for granting a new trial, if the complainant is,

on the trial of the issue, surprised by the claim of the defendant to title

under an instrument, or from a source, not stated or referred to in th^

answer.

3. But if there be no objection to the production of the evidence, or to

the claim, at the trial, and there is no allegation of surprise, there would

seem to be no good reason for ordering a new trial merely because the

title proved differs, though it may be radically, from that set up in the

answer.

4. Where a different title is established in favor of the defendant, at

the trial, from that set up in his answer, if no objection was made at the

trial, and no surprise is alleged, and it appears that justice will be done

by establishing the title proved at the trial, it is competent for this court

to direct an amendment of the answer, if necessary, to conform to the

finding of the jury. The court is not restricted to a decree in favor of or

against the title se.t up in the answer.

5. A new trial was ordered because the verdict was clearly against the

weight of evidence.

On bill filed under the act " to cempel the determina-

tion of claims to real estate in certain cases, and to quiet

the title to the same," and answer thereto. Motion for

new trial.

Mr. William J. Magie, Mr. Cortlandt Parker, and Mr. B.

Williamson, for the motion.

Mr. H. Richards, contra.

*See Powell v. Mayo, 12 C. E. Or. 440.
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The Chancellor.

The complainant, being in peaceable possession of, and

claiming to own certain laud in the city of Elizabeth, in this

state, and his title thereto being disputed, filed his bill under

the act "to compel the determination of claims to real

estate in certain cases, and to quiet the title to the same,"

approved March 2d, 1870. Pamph. Laws 1870, p. 20.

The defendants answered, setting up a title to part of the

premises under John DeHart, senior, who, at his death, which

occurred in 1794, was the owner of the property. By his

will he gave his executors, who were his sons, Jacob, John

and Mattliias, power to sell land, including the premises in

question, and directed that the proceeds be divided equally

among his eight children, John, Jacob, Matthias, Stephen

Richard, Sarah, Abigail, Jane and Louisa. The answer

alleges that Richard died soon after his father's death, intes-

tate, unmarried and without issue, and without having dis-

posed of his interest in the property ; that Matthias died

about 1826, unmarried and without issue, and without

having disposed of his interest in his lifetime, but leaving a

will by which he gave all his estate to his sisters, Sarah and

Jane; that Jacob died about the 15th of August, 1832,

intestate, leaving four children, John, Juliet, Louisa and

Oideon, his heirs-at-law ; that Stephen died many years ago,

leaving a son, who was reported to be dead previous to 1830,

intestate and without issue ; that Sarah died on or about the

17th of August, 1832, unmarried and without issue, and

without having disposed of her interest in her lifetime, but

leaving a will by which she gave her estate to her sister

Jane and her brother Matthias ; that the interest given to

Matthias under that will, lapsed by reason of his death

before the death of the testatrix; and that, therefore, the

interest in the testatrix's estate, devised to him, went to the

heirs-at-law of the testatrix, and also that the will having

been executed before the testatrix became the owner of the

share of Matthias' estate devised to her by his will, she died

intestate as to that part of her estate, and that it went to
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her heirs-at-law, accordingly. It may be observed that it is

apparent from the will of John DeHart senior, that he had a

son named Stephen Richard, instead of a son named Stephen

and another named Richard, as stated in the answer. The

answer further states that Abigail Mayo, one of the daugh-

ters of John DeHart, senior, died about 1843, intestate, accord-

ing to the laws of this state, leaving a son and two daughters,

Edward C, Maria and Julia, and not having disposed of her

interest in the property in question ; that John DeHart, junior,

one of the executors of John DeHart, senior, died on or about

the 26th of January, 1846, without having disposed of his

interest in the premises, and that, although he left a will, his

interest did not pass under it; that Jane DeHart, one of the

devisees under the will of John DeHart, senior, died on or

about February, 21st, 1847, unmarried and without issue, and

without having disposed of her interest in the property ; that

by her will she gave her estate to her niece, Louisa De Hart

;

but the answer alleges that Jane died intestate of the interest

in the premises in question, which she inherited from her

brother John, because she had not yet acquired it at the

time of making her will, and that, therefore, that interest

passed to her heirs-at-law.

The answer sets up the title of the defendants through

these sources. The defendants are the widow of Edward C»

Mayo, deceased, and his children, with the wives of the sons

and the husband of the married daughter, and the daughters

of Maria, (who was the wife of the late General Winfield

Scott, and wias one of the daughters of Abigail Mayo,) and

the husbands of such of them as are now married. The

defendants claim, by the answer, to own seven hundred and

ninety-eight undivided four thousand four hundred and tenth

parts of the property. As to the rest, they disclaim owner-

ship.

The act under which the bill was filed, provides that when

any person is in peaceable possession of lands in this state,

claiming to own the same, and his title thereto or to any part

thereof is denied or disputed, or any other person claims, or
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is claimed to own the same or any part thereof, or any inter-

est therein, or to hold any lien or encumbrance thereon, and

no suit shall be pending to enforce or test the validity of

such title, claim or encumbrance, it shall be lawful for such

person so in possession, to bring and maintain a suit in this

court to settle the title of the lands and to clear up all doubts

and disputes concerning the same ; that the bill of complaint

jn such suit shall describe the lands with certainty, and shaB

name the person who claims or is claimed or reputed to have

such title or interest in or encumbrance on the lands, and

shall call upon such person to set forth and specify his title,

claim or encumbrance, and how and by what instrument the

same is derived or created. It further provides, that if any

defendant shall answer claiming any estate or interest in or

encumbrance on the lands or any part thereof, he shall, in

such answer, specify and set forth the estate, interest or

encumbrance so claimed, and if not claimed in or upon the

whole of the lands, he shall specify and describe the part in

or upon which the same is claimed, and shall set out the

manner in which, and the sources through which, such title

or encumbrance is claimed to be derived. The act further

provides that, upon application of either party, an issue at

law shall be directed to try the validity of such claim or to

settle the facts, or any specified portion of the facts, upon

which the same depends, and that this court shall be bound

by the result of such issue, but may, for sufficient reasons,

order a new trial thereof according to the practice in such

cases; and when such issue is not requested, or as to the

facts for which the same is not requested, this court shall pro-

ceed to inquire into and determine such claims, interest and

estate, according to the course and practice of this court, and

shall, upon the finding of such issue, or upon such inquiry and

determination, finally settle and adjudge whether the defendant

has any estate, interest, or right in, or encumbrance upon the

lands or any part thereof, and what such interest, estate, right,

or encumbrance is, or upon what part of the lands the same

exists. The final determination and decree in the suit are to
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fix and settle the rights of the parties in the lands, and are

to be binding and conclusive on all parties to the suit. The

act and its supplement {Pamph. i., 1870, p. 40
)
provide for

the protection of the rights of persons under disability.

In this case, an issue was directed to inquire, ascertain and

determine whether, at the date of the decree awarding the

issue, the defendants had any such estate or interest in the

property as was claimed by them. The issue was tried

before the Honorable David A. Depue, one of the Justices

of the Supreme Court, in the Union Circuit, at the term of

September, 1874, and resulted in a verdict in favor of the

defendants for one sixth of the premises, excluding a trian-

gular piece, as to which the defendants, at the trial, disclaimed

ownership. Motion is now made for a new trial.

On the trial, the defendants put in evidence a deed for the

premises in dispute, from John DeHart, junior, as surviving

executor of John DeHart, senior, to James B. Clark, dated

July 16th, 1835, and purporting to convey the premises ki

fee simple, for the consideration of $3360.80, and to be made

in pursuance of the power of sale in the will of John De
Hart, senior. They also put in evidence a deed from James B.

Clark and wife to John DeHart, junior, for the property in fee

simple, for the consideration of $1000, and dated on the 4th

of February, 1842. They claimed title under these deeds,

although they did not expressly abandon their claim to the

title as set up in the answer. They suggested, but did not

prove, nor did they offer any evidence to that end, that these

deeds were fraudulent, and merely intended as a means by

which John DeHart, junior, might get title for the premises.

Their position was, that the power of sale under the will of

John DeHart, senior, had not been executed, but still they

insisted, that on the hypothesis that these deeds gave title to

John DeHart, junior, their claim to the property was valid

under them. But the claim under the deed to Clark was

inconsistent with the title claimed in the answer, and in

introducing the former on the trial they practically aban-

doned the latter, for the conveyance to Clark, standing
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unimpeached as it did, was, as to the premises in question,

an execution of the power of sale under the will of John- De
Hart, senior, and, therefore, put an end to any tenancy in com-

mon which might theretofore have existed between the heir&

of John DeHart, senior, in that property. From the time of

the introduction of that deed on the trial, the defendants

were confined to their claim of title under it. No objection'

was made to the receipt of the deed from John DeHart, junior,

to Clark, and the deed from the latter to the former, in evi-

dence. It was the complainant's right, however, under the

circumstances, had he seen fit to claim it, to have them

excluded if relied on, as they were, by the defendants as

sources of title. The answer did not set up such title, nor

claim title derived in any way through those deeds, or either

of them. The defendant, in such a case as this, is bound in

the trial of the issue by the title he sets up in his answer,

and if he then claims under a title substantially different,

and objection is made, a new trial will be granted as a matter

of course, if the verdict be in his favor. It may also be

cause for granting a new trial if the complainant is, on the

trial of the issue, surprised by the claim of the defendant to

title under an instrument or from a source not stated or

referred to in the answer. But if there be no objection to

the production of tli^e evidence, or to the claim, at the trial,

and there is no allegation of surprise, there seems to be no

good reason for ordering a new trial, merely becaase the title

proved differs, though it may be radically, from that set up

in the answer. This court is required to " finally settle and

adjudge, whether the defendant has any estate, interest or

right in, or encumbrance upon, the lands or any part thereof,

and what such interest, estate, right or encumbrance is, and

in or upon what part of the lands the same exists." It is

objected that this court can only decree in favor of or against

the title set up in the answer, and, therefore, if a different

title be established in favor of the defendant at the trial, this

court can make no decree. But, in such a case, where no-

objection is made at the trial, and no surprise alleged, and it
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appears that justice will be done by establishing the title

proved at the trial, it would be competent for this court to

direct an amendment of the answer, if necessary, to conform

to the finding of the jury. Such amendment could, under

such circumstances, only be necessary for the sake of con-

formity.

In this case I find, for the reasons I have given, no ground

for a new trial on the ground of mistrial. The verdict, how-

ever, appears to me to be clearly against the weight of evi-

dence. The complainant claimed that the power of sale

under the will of John DeHart, senior, was executed by a sale

which took place in October, 1799, at which the real estate

of the testator subject to be sold under the power was sold

by his executors at public auction, and that at that sale the

property in question in this suit was struck off and sold to

the Chevalier D'Anteroches, then a neighbor and friend of the

family, in trust for Jane, Sarah, Jacob and Matthias, four of

the children of the testator; that D'Anteroches soon after-

wards returned to France, and died there, and that whether

he ever executed any deed to those whom he represented in

the purchase could not be ascertained, nor whether any was

ever executed to him. The complainant claimed that this

sale was in execution of the power, and was, in fact, a parti-

tion of the real estate subject to it among the children of

the testator who were entitled to the proceeds of the sale

thereof, and he insisted that, conceding that no conveyance

was made to D'Anteroches, yet the circumstantial evidence

of such sale is cogent and sufficient, and that the partition

ought to be upheld as a parol partition long acquiesced in by

all parties in interest, and followed by possession of the

parties to whom the land was assigned in such partition. He
claimed that Jane had been in possession of the pren>ises by

virtue of such partition, ever since the sale, or about that

time; that Jane and Sarah, soon after the sale, acquired the

title of Jacob and Matthias to the property, and thai on the

death of Sarah, in 1832, Jane became, by devise, the owner

of Sarah's interest, and, therefore, sole owner of the picawises.
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Tlie jury were instructed that there could be no recovery on

that claim of title. I do not deem it necessary to consider it

now. The complainant also claimed title, by virtue of adverse

possession in Jane and tlv)se claiming under her, from the

year 1835, at least. This title was submitted to the consider-

ation of the jury, and they found against it. As to the

identity of the property with that which was occupied by

Ohristy and Condell, who consecutively occupied under Jane,

as her tenants, from 1833 to 1851, there appears to be no

reasonable doubt. Indeed, there appears to have been no

question raised on this score at the trial. The weight of the

evidence is very decidedly in favor of adverse possession by

Jane DeHart and those claiming under her, at least from the

year 1835, the date of the filing of her bill in this court against

Clark and others, in which she set up a claim to the property

of a date long antecedent to the filing of her bill, and alleged

that she and her sister Sarah, whose interest she then claimed

to own, had been in possession for thirty-five years before the

sale to Clark. To this bill, setting up exclusive title and

ownership, John DeHart, James B. Clark, John W. Patter-

son and Louisa, (one of the daughters of John DeHart,

senior,) his wife, and Abigail Mayo, were defendants. As

against Mrs. Mayo, the bill was taken as confessed. She and

those claiming under her were, and are, bound by that de-

cree, and the admission which it implies. Clark, under whom
the defendants claim, admits in his answer to the bill, that

before he took title to the property, Jane, on his applying to

her while he was in negotiation for the land, informed him

that she was in possession and claimed title by possession

;

Jane, and those claiming under her, are shown to have been

in possession ever since that time. Clark's deed is dated July

16th, 1835. The possession, after the conveyance to Clark,

must have been adverse. From that time, the possession

which Jane and those claiming under her had, could not

have been that of a tenant in common, for there could have

been no tenancy in common after that time. The conveyance

to Clark was a severance, and destroyed the community of
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interest of the heirs of John DeHart, senior, in the property^

if it indeed existed up to that time. And if it was then

destroyed, the possession of Jane and those claiming under

her must have been adverse from the date of that convey-

ance, which is a period antecedent to the death of John Dfr

Hart, junior.

There would appear, therefore, to have been adverse pos-

session commencing prior to the death of John DeHart,-

junior, which took place on the 26tii of January, 1846, and

if so, the complainant was entitled to the verdict of the jury

in his favor, for in that case the statute of limitations ran over

all subsequent disabilities. And although Mrs. Mayo died

in 1843, and two of her children, Mrs. Scott and Mrs. Cabell^

were then married women, yet the statute ran as against them,

notwithstanding their coverture, for the title was then in.

John DeHart, junior, under whom they claim, and so con-

tinued until his death in 1846.

A new trial will be ordered.

Tantum vs. Coleman and others.

1. To a suit brought by a married woman for relief in respect of her

separate estate, her husband is not a necessary or proper party complainant

with her.

2. No equity exists in favor of a grantee of a tenant for life, who, with

her husband, had made conveyance of a parcel of land to which her infant

children had title as tenants in remainder, against the infants, by reason of

assertions made to such grantee by the tenant for life and her husband,

that they had expended the money received for such land in making im-

provements on tlie farm of the husband, and that such expenditure

would be of more advantage to the children than the land so sold, and

that they would inform the children of the use of the purchase money, and

satisfy them by giving them the farm, and that the children would never

interfere with the grantee or those claiming under him, in the title to the

property.

3. An estoppel would arise, under such circumstances, only by the rati-

fication of the conveyance by the infants after attaining majority
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4. To estop an infant from claiming title to land vested in him in

remainder, but sold by his parent, the money received from the sale must

have been again invested for the infant's benefit, and he, with knowledge

of the facts, after becoming of age, must have taken the benefit of the prop-

erty thus substituted.

On bill, demurrer, and plea.

Mr. 8. D. Dillaye, for complainant.

Mr. J. S. Aitkin, for defendant.

The Chancellor.

The bill is filed by Margaret Tantum, who claims to be

the grantee of Elizabeth Harding, of a lot of land in the city

of Trenton. Mrs. Harding obtained her title from the heirs

of one Whitaker, and Whitaker obtained his title to the prop-

erty from Aaron Coleman and Alice E., his wife. The object

and purpose of the bill are to restrain the children of Cole-

man, two of whom are minors, from claiming title to the lot

of land above mentioned, on the ground of an equity claimed

to exist in favor of the complainant as against them, from

the following circumstances and considerations as alleged in

the bill : The conveyance of the lot from Aaron Coleman

and his wife to Whitaker was made on the 2d of March,

1857, and was in fee simple. The deed contained the usual

full covenants, including warranty general. Soon afterwards

it was discovered that all the title Coleman and his wife had

to the property was the life estate of the latter, devised to her

by her father, with remaiudei' in fee to her children. Whit-

aker then called on Coleman and his wife, and complained of

the defect in the title, and demanded a return of the purchase

money he had paid. They stated that they had expended

the money in paying charges and making improvements on

the farm owned by Coleman, on which they lived ; and that

the money thus expended would be of more advantage to the

children than the lot, which was unproductive, the building

thereon being in a state of dilapidation ; and that they would

Vol. XI. I
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inform their children of the use which had been made of the

purchase money received for the property ; and assured Whit-

aker that they would satisfy the children in the premises by

giving them the farm, and that the children would never in-

terfere with him and those who might claim under him in

his or their title to the property. Whitaker's heirs conveyed

to Mrs. Harding in fee, March 30th, 1864. She improved

the property at an expense of several hundred dollars, but,

before doing so, went to Coleman and his wife to inquire

about the title, and they gave her the same assurances which

they had given to Whitaker. Mrs. Harding and her husband

conveyed the property in fee to the complainant, on the 30th

of August, 1872. Coleman and his wife are both dead. The

former died in or about January, 1866, and the latter in Jan-

uary, 1868. Their children are Daniel H. Coleman, Samuel

N. Coleman, and Stephen H. Coleman. Daniel is of age

;

the other two are minors. The bill alleges that Daniel caused

proceedings in partition to be instituted, which resulted in a sale

of the farm above mentioned of which his father died seized,

and that he received one-third of the net proceeds of the sale

of that property under those proceedings; and that he has

also received his distributive share of his father'^ personal

property. The guardian of the other children has in hand

their shares of their father's estate. Daniel brought an action

of ejectment to recover his share of the lot conveyed to Whit-

aker, and recovered judgment. The complainant had no

notice of the suit, the premises having been, at the commence-

ment thereof, in possession of a tenant who held under a lease

from Mrs. Harding. The guardian filed a general demurrer •

and Daniel filed a general demurrer, and a plea that the com-

plainant, before and at the time of exhibiting the bill, and at

the time of filing the plea, was under coverture of one Jerome

Tantum her husband, who is still living, and in every respect

capable, if necessary, of instituting any suit at law or in equity

in this state in her behalf. Under the demurrers, various

questions were raised.

The plea is bad and will be overruled, with costs. The
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suit is brought for the relief of the complainant in respect of

her separate estate. Her husband is not a necessary, nor a

proper party complainant with her. As to the demurrer,

the relief sought by the bill is based on the promise and

assurance made and given by Aaron Coleman and his wife to

"Whitaker and Mrs. Harding. At the time of the promise

to Whitaker, Daniel was about six years old, Stephen was

about a year old, and Samuel was not yet born. At the time

of the promise to Mrs. Harding, Daniel was thirteen years

old, Stephen about six, and Samuel about four years of age.

The bill does not allege that the purchase money ($900) re-

ceived from Whitaker was, in fact, expended by Aaron Cole-

man in removing charges and making improvements on his

farm, but that Coleman and his wife said that it had been so

spent. But if it had so stated, the complainant would still

have had no claim to relief. Coleman and his wife had prcr

tended to convey title in fee, when, in fact, they had only an

estate for the life of the wife. When reproached for it they gave

a verbal assurance that their children who were entitled to the

remainder in fee, would not disturb the grantee or those who
claim under him. The complainant insists that, from this

a!:^surauce and the statement of Coleman and his wife as to

the use which they had made of the purchase money received

from Whitaker, an equity has arisen in her favor as against

the children, and that the latter are estopped by the act of

their parents and, in equity, must abandon their claim to the

lot, or compensate the complainant out of their father's

estate, for the purchase money of the lot and the improve-

ments put on the property by Mrs. Harding. The com-

plainant's counsel puts the case on the ground that, by the

conveyance to Whitaker, and the receipt of the purchase

money for the fee, and the expenditure of that money in

removing charges upon and improving the farm owned by

Aaron Coleman, there was a substitution of the increased

value of the farm, by reason of such expenditure, for the

value of the remainder in fee of the lot. The case does not

present the features requisite to relief on that ground. As
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before remarked, it does not even appear by the bill that the

money received from Whitaker was expended on the father's

farm, except, as the bill alleges, that he said so. There was

no purchase of property for the benefit of the infants instead

of the land which their parents had undertaken to sell and

convey in fee, and in ratification of the act of their parents,

from which an estoppel might arise. In all the cases cited

by complainant's counsel, relief was granted on the ground

of ratification by the infant of the act of the parent or

guardian, after the infant had attained to his majority. In

those cases the money received for the sale of the infant's

interest had been again invested for his benefit, and he, with

knowledge of the facts, after becoming of age, took the

benefit of the property thus substituted. On the theory on

which this bill is filed, the individual property of infants

would be quite at the mercy of their parents.

The complainant is not entitled to relief on the ground

that she had no notice of the action of ejectment which was

brought against the tenants in possession. The bill is not

multifarious. It has but a single object. I deem it unneces-

sary to consider the other objections made to it.

The demurrer will be sustained, with costs.

Smith's Executrix vs. The First Presbyterian

Church of Bloomsbury and others.*

1. Where it clearly appears that a testator intended by a direction to

sell certain real estate, an absolute conversion of such real estate for all the

purposes of the will, the proceeds will be assets in the hands of the execu-

tor for the payment of legacies, as well as of the debts and funeral expenses

in terms directed by testator to be paid out of such proceeds.

2. The general rule is, that where the name or description of a legatee ia

erroneous, and there is no reasonable doubt as to the person who was

intended to be named or described, the mistake will not defeat the bequest.

The rule applies as well to a corporation as to an individual.

*CiTED in De Camp v. Bobbins, 2 Slew. 39 ; Welsh v. Q-aier, 5 Stew. ITQi
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On final hearing on pleadings and proofs.

Jfr. J. G. Shipman, for complainant.

Mr. J. T. Bird, for the church.

Mr. A. G. Rickey, for the Presbyterian societies and the

academy.

The Chancellor.

John B. Smith, late of Bloomsbnry, in the county of War-

ren, on or about the 18th of August, 1871, made his will, in

•which, after the usual prefatory statement of testamentary

intention, he says : "And as to my worldly estate and prop-

erty, real, personal and mixed, of which I shall die seized and

possessed, or to which I shall be entitled at the time of my
decease, I devise, bequeath and dispose thereof in the follow-

ing manner, to wit : First. My will is that the Shimer farm,

in Still Valley, shall be sold by my executrix, hereafter to be

named, as soon as possible after my decease, and that out of

the price thereof all my just debts and funeral expenses shall

first be paid. Secondly. I will that my private residence in

the town of Bloomsbury, county of Warren, and State of New
Jersey, with all its contents and surroundings, consisting of

furniture, &c., with barn, shall remain as I leave them, for

the use and comfort of my family; and that my beloved wife,

Sarah E. G. Smith, with my two sons, Walter G. and Ches-

ter shall possess and hold said residence, with contents and

surroundings, as their homes and dwelling place during the

minority of said sons, Walter G. and Chester.

'• Item 1st. Furthermore, I give and bequeath said residence

in the town of Bloomsbury, and county of Warren, with one-

third of the rents or income of the homestead farm and the

Taylor farm, to my beloved wife, Sarah E. G. Smith, during

the term of her natural life, or during her being and remain-

ing my lawful widow ; said one-third of rents or income to

be paid by my sons, Walter G. and Chester, to their mother



134 CASES IN CHANCERY.

Smith's Executrix v. First Presbyterian Church of Bloomsbury.

after they become of age and take possession of the farms^

as hereafter designated.

"Item 2d. I furthermore will, that the entire rents and

profits of the two farms known as the homestead farm and

Taylor farm be appropriated and used for the natural com-

forts, support and benefit of my beloved wife, Sarah E. G.

Smith, and sons, Walter G. and Chester, during the indi-

vidual minority of said sons, and during my wife remaining

my widow.

" Item Zd. I moreover will, that out of the rents and profits

of said farm, my sons, Walter G. and Chester, shall receive

liberal education, with the privilege of a collegiate education^

should one or both desire it ; and that out of said rents and

profits the homestead and Taylor farms, with private resi-

dence, shall be kept in thorough repair and in good farming

condition.

" I give, devise and bequeath to my son, Walter G. Smith,

the homestead farm, together with a wood lot near Kennedy-

ville, known as the Shimer wood lot ; said son, Walter G.

Smith, to come into full possession of the above described

property at the age of twenty-one ; to be his, and legal heirs^

to have and to hold forever, upon the following conditions :

" Item 1st. To wit, that he, Walter G. Smith, shall pay ta

his mother during the term of her natural life, or during her

remaining as my widow, the one-third of the annual income

arising from said homestead farm.

Item 2d. Furthermore, he, Walter G. Smith, shall pay to

his brother Chester, the sum of three thousand dollars in

cash, when said Chester Smith shall become of age.

" I give, devise and bequeath to my son, Chester Smith, and

his legal heirs, to have and hold forever, from the age of

twenty-one, the Taylor farm and three thousand dollars in

cash, to be paid by his brother, Walter G. Smith, to equalize

the value of their respective farms.

"Item 1st. Furthermore, I bequeath to my son, Chester

Smith, and his legal heirs, the family residence with contents,

in the town of Bloomsbury, and county aforesaid, to be his to
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have and to hold forever, from the death of his mother, or

from the time she ceases to be my lawful widow, upon the

following conditions, to wit:

" Item 2d. That he, Chester Smith, pays to his mother one-

third of the annual income from the Taylor farm during her

natural life, or during her being my lawful widow.

"I furthermore will, devise and bequeath to my beloved

wife, Sarah E. G. Smith, the sum of two thousand dollars, to

be paid out of the proceeds of the Shinier farm, and to be

used by her at discretion.

" I give, devise and bequeath to the First Presbyterian

Church in the town of Bloomsbury, and county of Hunter-

don, and State of New Jersey, the sum of one thousand dol-

lars, upon the following conditions, to wit

:

"Item 1st. That said church, in said county and state

aforesaid, shall raise, by her members, the sum of fifteen hun-

dred dollars in actual cash, for the benefit of said church and

manse, within one year after my decease.

"Item 2d. Should said church fail to comply with the above

conditions within the given time, said one thousand dollars

shall be put to lawful interest, and said interest shall be annu-

ally appropriated by my beloved wife, Sarah E. G. Smith, to

the Boards of the Presbyterian Church, United States of Amer-

ica, during the minority of my sons. When Walter G. and

Chester, my sons, arrive at age, said one thousand dollars

shall be equally divided between them.

" I bequeath to the following Boards of the Presbyterian

Church in the United States of America, to wit

:

" Item 1st. To the Board of Foreign Missions, one thousand

dollars.

" Item 2d. To the Board of Domestic or Home Missions,

one thousand dollars.

" Item 3cZ. To the Board of Education, five iiundred dollars.

"Item 4:th. To the Board of Church Erection, two hundred

and fifty dollars.

"Item 5th. To the Board of Ministerial Relief, one thou-

sand dollars.
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"Item Qth. To the Board of Publication, two hundred and

fifty dollars.

"For the intellectual and moral improvement of the youug
in the town of Bloomsbury, and adjoining country, I give

and bequeath the sum of one thousand dollars, to aid in

erecting a suitable building for an academy or high school in

the town of Bloomsbury, and under the control of the Pres-

byterian Church, upon the following conditions, to wit:

" Item 1st. That the citizens of Bloomsbury and adjoining

country raise, for the above object, the sum of two thousand

dollars within one year after my decease, or have the build-

ing erected within two years after my decease. If the above

conditions are not complied with

—

" Item 2d. I bequeath one half of the above thousand dollars

to the Blair Academy, in Blairstown, for the benefit of Pres-

byterian ministers' sons; the remaining five hundred dollars

to be given to the Board of Foreign Missions of the Presby-

terian Church in the United States of America.

"And lastly, I do nominate and appoint my beloved wife,

Sarah E. G. Smith, to be the executrix of this my last ^yill

and testament."

The testator died on or about the 1st of May, 1872. His

personal estate, at the time of his death, over and above the

goods and chattels specifically bequeathed, amounted to only

$1000. His debts amounted to $3500. The Shimer farm

was sold by the executrix and brought enough money to pay

ofi*, with the personal property applicable thereto, all the

debts and legacies. The executrix being advised that she

could not safely pay legacies out of the proceeds of the sale

of the farm, and being in doubt as to whether the legacies

were so described as to be legally identifiable, filed her bill

for directions on these points.

That the testator intended that the legacies should be paid

out of the proceeds of the Shimer farm appears to me to be

beyond all doubt. He did not intend to die intestate of any

of his property. His language is, "As to my worldly estate

and property, real, personal and mixed, of which I shall die
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seized and possessed, or to which I shall be entitled at the

time of my decease, I devise, bequeath and dispose thereof in

the following manner." He was undoubtedly aware of the

insufficiency of his personal estate for the payment of debts

and legacies, for he directs that the Shimer farm be sold as

soon as possible after his decease, and that all his just debts

and funeral expenses be first paid out of the proceeds. And
again, he subsequently bequeaths to his wife $2000 out of

the proceeds of the sale of that farm. And yet, notwith-

standing his evident intention to dispose of all his property

by will, if the proceeds of the sale of the Shimer farm should

be held not to be applicable to the payment of the legacies,

he will have died intestate of at least $6000 of those pro-

ceeds. The conversion of the farm is, in my judgment, abso-

lute for all the purposes of the will. The direction for sale

is positive. The only question that can arise is, as to whether

the conversion is absolute for all the purposes of the will, or

only for the particular objects specified—the payment of debts

and funeral expenses, and the $2000 to the widow. The
adverb "first" in the first section of the will, is expressive

of the intention that the legacies shall subsequently be paid

out of the same fund out of which the debts and funeral

expenses are to be first paid.

In Hill V. Cock, 1 Ves. & Bea. 173, there was a devise,

after payment of debts and legacies, of specific freehold and

leasehold estates, subject to encumbrances, and of all other of

the testator's freehold and leasehold estates, together with all

his personal estate, to trustees to sell, and out of the money
''in the first place" to pay their expenses in executing the

will or trust; and, without further disposition, the will

appointed the trustees executors. Lord Eldon, in that case,

held that the words " in the first place " were not sufficient,

under the circumstances, to express an intention of conver-

sion to all intents and purposes. There was, however, no

purpose beyond the payment of the expenses to be answered,

and the direction was regarded as a conversion for a particular

purpose, and the proceeds of the sale, beyond what was neces-
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sary to answer that purpose, were decreed to go to the heir.

In the present case, it is clear upon the whole will, that the

testator intended an absolute conversion for the purposes of

his will. Apart from rules of construction, it is obvious that if

it should be held that the legacies to charities are not payable

out of the proceeds of the Shimer farm, the testator's inten-

tion will be defeated. Where it clearly appears that a testa-

tor intended to impress on his real estate the character of

personal estate to all intents and purposes, the proceeds will be

assets in the hands of the executor for the payment of debts

and legacies. In Flint v. Warren, 14 Sim. 554, a testatrix,

after expressing in her will her intention to dispose of all

her real and personal estate as thereinafter mentioned, gave

certain legacies, and gave her executors and their heirs all

lawful powers and authorities to manage her freehold estates,

so that the same might, at their discretiou, be sold and con-

verted into money ; the net money to form part of her per-

sonal estate ; and for those purposes and for every other

purpose connected with her property, real or personal, she in-

vested them, and her heirs, executors and administrators, with

her full authority ; and she directed that any undisposed of

surplus of moneys should be paid as she should, by any future

writing or will, direct. It was held that the real estate was

converted absolutely into money and subjected, in common

with the personal estate, to the payment of the testatrix's

debts and legacies. In the present case, the testator directs

that if the church in Bloomsbury to which he had bequeathed

$1000, should fail to perform the precedent condition on

which that legacy is given, the amount be put at interest, and

the interest annually appropriated by his wife to the Boards

of the Presbyterian Church in the United States of America,^

during the minority of his sons, and that on their attain-

ing their majority the principal be equally divided between

them. He evidently presumed that he had provided for

the payment of this legacy in full, but he could not have

presumed so under the circumstances, unless he contemplated

the conversion of the Shimer farm for all the purposes of his
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will. The proceeds of the sale of that farm are assets in the

hands of the executrix for the payment of the legacies.

The misnomer of the charities is not in any case such as

to defeat the legacies. It is sufficient that the legatee be so

designated as to be distinguished from every other person,

and the inaptitude of some of *he particulars introduced into

the testator's description is immaterial ; and this, whether the

object of the gift be a corporation or an individual. 1 Jar-

man on Wills 330. The general rule is, that where the name

or description of a legatee is erroneous, and there is no rea-

sonable doubt as to the person who was intended to be named

or described, the mistake will not defeat the bequest. In

this case, the testator bequeaths " to the following boards of

the Presbyterian Clmrch in the United States of America, to

wit, to the Board of Foreign Missions, $1000 ; to the

Board of Domestic or Home Missions, $1000; to the Board

of Education, $500; to the Board of Church Erection,

$250; to the Board of Ministerial Eelief, $1000, and

to the Board of Publication, $250. The corporate names

of these legatees are, respectively, as follows : The Board

of Foreign Missions of the Presbyterian Church in the

United States of America; the Board of Home Missions

of the Presbyterian Church in the United States of Amer-

ica; the Trustees of the Board of Education of the Pres-

byterian Church in the United States of America; the

Trustees of the Church Erection Fund of the General As-

sembly of the Presbyterian Church in the United States

of America ; the Trustees of the General Assembly of the

Presbyterian Church in the United States of America, for

the use of the fund for disabled ministers and their families
;

and the Trustees of the Presbyterian Board of Publication.

The description of these bodies given in the will, is suffi-

ciently accurate to identify them positively. MeBride v.

Elmer, 2 Halst. Ch. 107 ; Baldwin v. Baldwin, 3 Halst. Ch.

211 ; iV". Y. Annual Conference, &c.. Society v. Clarkson's

Executors, 4 Halst. Ch. 541 ; General Lying-in Hospital v.
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Knight 11 Eng. Law & Eq. 191; Minot v. Boston Asylum,

7 Mete. 416.

Il is unnecessary to consider the bequest for the intellectual

and moral improvement of the young men in the town of

Bloomsbury and adjoining country ; the precedent condition

on which it depended has not been performed, and the

bequest is therefore admitted to have failed. The bequest

to the Blair Academy, in Blairstown, sufficiently identifies

the legatee intended. It appears by the answer, that John

I. Blair, of Blairstown, in this state, conveyed certain land

in that town to certain persons, in trust, to aid in establish-

ing an institution of learning on those premises, to be under

the control and management of the Presbytery of Newton.

The institution, when finished, was to be called the Blair

Academy, and was to be so regulated that the children of

ministers of the Presbytery of Newton, and other Presby-

terians, might and should have an opportunity of obtaining a

thorough education therein at moderate expense. Mr. Blair

erected on the property a large and expensive structure,

which he designated as Blair Hall, in which, at the date of

the will, a prosperous school was kept, in which a number of

Presbyterian ministers' sons were being educated at a mode-

rate expense. That academy is still maintained for the same

purposes and objects, and there was not, when the will was

made (as, in fact, there is not still,) any other Blair Academy

in Blairstown. That institution is now, as appears from the

bill of complaint, a corporation by the name of The Blairs-

town Presbyterial Academy. The description seems to me
sufficient. No question is raised as to the bequests to chari-

ties, except as to the sufficiency of the description of the

legatees.

The complainant will be directed to pay the legacies which

have not failed, out of the proceeds of the sale of the Shimer

farm ; the payment to be made to the corporations and per-

sons indicated in this decision.
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CoDDiNGTON and others vs. Tappan and others.

1. Where, upon the dissolution of a partnership, its members form new
firms, under agreement to apply the partnership assets in their hands to

the payment of the debts of the old partnership, and one of the firms con-

verts to their own use, or misappropriates such assets, or their conduct

induces the conclusion that they have been or are likely to be untrue to

the trust so reposed in them, the court will take the partnership assets out

of their hands and place them in those of a receiver.

2. In such case, there must be evidence of bad faith on the part of such

firm before the court will appoint a receiver ; mere loss of confidence in

them is not sufficient.

On aaotion for receiver, on order to show c^use.

Mr. J. W. Davis and Mr. C. Parker, for complainants,

Mr. A. A. Clark, for defendants.

The Chancellor.

The bill in this cause was filed for an account and an in-

junction, and a receiver.

The parties, who had been co-partners in the lumber busi-

ness at Plainfield and Bound Brook from the 1st of April,

1872, under the firm name, at the former place, of Codding-

ton, McNabb & Co., and at the latter, of Coddington, Tappan

& Co., on the 1st of January, 1874, by written agreement to

that end, dissolved their co-partnership. By the agreement

all the assets of the co-partnership were pledged for the pay-

ment of its debts, and after satisfaction and cancellation of all

the indebtedness all the moneys were to be divided, as re-

ceived, between the partners, as therein specified. An account

of stock was to be taken, from which a deduction of ten per

cent, from the retail prices was to be made, and all fixtures,

including sheds, barns, office, teams, &c., belonging to the

partnership at Bound Brook, were to be taken by the sue-
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oessors of the partnership there, and the like property at

Plainfield, by the successors of the partnership at that place,

fit prices to be fixed by arbitration. The agreement provided

for an interchange of lumber between the firms succeeding to

the business, at the respective localities, until the opening of

navigation. It was understood that the complainants would

be the successors of the co-partnership at Plainfeld, and the

defendants at Bound Brook.

The bill states that the debts of Coddington, Tappan & Co.

amounted to $31,052.63, and those of Coddington, McNabb

<& Co., to $17,448.35 ; and that the complainants had received

on all accounts up to the 1st of January, 1875, $39,861.40,

and up to that date had paid the indebtedness of Coddington,

McNabb & Co., in full, and also $16,267.41, of the debts of

Coddington, Tappan & Co.; in the aggregate $33,715.76.

It also states that they had, in addition, paid claims of the

members of the co-partnership against it, and taken up and

paid notes of the co-partnership to the amount in all of

$7467.50; the total amount paid by them being $40,183.26,

of which they had received on account of the firm of Cod-

dington, Tappan & Co. $3443.79; the remainder of the

$39,861.40, having been received on account of Coddington,

McNabb & Co. The bill further states that the defendants

have, in their hands, assets of the co-partnership to an amount

greatly exceeding the capital contributed by them, and that

they refuse to apply the moneys received by them to the pay-

ment of the co-partnership debts, but are applying them to

their own use ; and further that notes of Coddington, Tappan

<& Co., to the amount of $9269.66, with large arrears of inter-

est, are lying protested for non-payment in the Somerset

County Bank, by which the complainants are held liable, and

that the defendants refuse to pay them.

The bill alleges that the defendants refuse to meet the com-

plainants to compare accounts of their receipts and payments

on account of the co-partnership, with a view to effecting a

settlement of the claims held by the bank, and that the de-

fendants refuse to come to any account whatever with them.
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The defendants, by their answer, make counter charges

against the complainants of the like character with those

made in the bill. They claim to be entitled to hold, accord-

ing to the agreement, the property of the co-partnership now
ill their possession, but deny that they have converted any of

it to their own use. They admit the indebtedness to the

bank, and that they refuse to pay it ; and also, that they have

refused to meet the complainants for the purpose of endeav-

oring to effect a settlement in regard to those claims, as the

complainants allege ; but say they have proposed an arbitra-

tion as to all the matters in difference between them and the

complainants, and have expressed their willingness, if their

offer be accepted, to pay, "in the meantime," one-half of

that indebtedness, if the complainants will pay the other half.

The application for a receiver must rest on the statements

in the bill, that the defendants refuse to apply the partnership

assets in their hands to the payment of the debts of the con-

cern, and have converted them, or some of them, to their own
use, and that they refuse to come to a settlement or account

with the complainants. The charge of misappropriation of

the assets is expressly and explicitly denied, and the defend-

ants profess in the answer to acount for all the assets of the

<;o-partnership which they have received. The answer states

that the account therein contained is a full, true, and correct

account of all the moneys, goods, chattels or effects of any

character or description, which the defendants, or either of

them, have received for or on account of the firm of Cod-

dington, Tappan & Co., or the firm of Coddington, McNabb
& Co., and that they have disposed thereof as set forth in the

account. The fact that the complainants have lost confidence

in the defendants, relied upon by the complainants' counsel

as sufficient ground for this motion, is, of itself, no reason for

appointing a receiver. If the conduct of the defendants has

been such as to induce the conclusion that they have been or

are likely to be untrue to the trust reposed in them, the court

would take the partnership effects out of their hands and place

them in those of a receiver. But I find in the case as ex-
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hibited by the bill and answer, no evidence of bad faith ott

the part of the defendants. It is true they have refused, for

a reason which they give, to meet the complainants with a

view to an effort to settle the differences between them ; and

it is also true that they appear to have refused to come to an-

account with the complainants. They express, however,

their entire willingness to account in this court. They allege

that they are entirely solvent and able to answer, pecuniarily,

for all the property of the farm which has, or shall, come to

their hands. The bill makes no allegation or charge as to

the pecuniary responsibility of the defendants, and does not

charge that they are, or are likely to be, insolvent.

The order to show cause will be discharged, with costs.

Anderson's assignees in bankruptcy vs. Tuttle and

others. «

1. Equity will look behind judgments and assignments under which an>

alleged creditor seeks to have property, the title whereto was at the time

of the levy thereon in a third person, declared to be the property of the

defendant, and to be held in trust for him, and sold to pay the amount due

the complainant on the judgments, with a view to determining whether he

is entitled to the relief he asks.

2. An assignee in bankruptcy of such creditor, succeeding by operation

of law to his rights, occupies merely the position which he occupied ; sfnd

if the creditor was not entitled to the relief, neither is the assignee.

3. Where a debtor causes property to be conveyed to a third person

because there are judgments against him, and procures assignments of t'he

judgments to be taken by another, and a suit to be brought thereon to

have the property declared to be the debtor's, and sold to pay the com-

plainant (really the debtor) the amount due thereon, no relief can be given.

This court will not aid a fraudulent debtor to do by indirection, what it

would not assist him to do directly.

On final hearing on pleadings and proofs.

Mr. C. Parker, for complainant.

Mr, J. Vanatta, for defendant, Sarah L. Stewart.
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The Chancellor.

The bill in this cause was filed in the latter part of Decem-

ber, 1868, by John C. Anderson, as owner, by assignment,

of two judgments recovered against Daniel L. Tuttle, in the

Circuit Court of the county of Morris ; one by George H.

Loop and Henry Allen, on the 6th of October, 1857, for

$249.18, damages and costs ; and the other by Horatio N.

Ferris, William H. Lee, and Aaron L. Devean, on the 10th

of September, 1859, for $142.35, damages and costs; and as

plaintiff in and owner of a judgment recovered by confession

against Daniel L. Tuttle in the same court, on the 4th of

December, 1 868, for $2303.06 damages and costs. Under a

fieri facias de bonis et terris, issued on the Loop and Allen

judgment, a levy was made on the 2d of November, 1868,

upon the right, title and interest of Tuttle in four tracts of

land in Morris county. Executions against goods and lands

had been issued on the other judgments before the filing of

the bill, and had been returned on the 5th of December, 1868,

unsatisfied for want of property, real or personal, whereou to

levy.

The bill prays that the land levied on under the Loop and

Allen execution, the title whereto was then in Sarah L.

Stewart, and the undivided half of certain other land, the

title whereto was then held by Augustus W. Cutler, may be

declared to be the property of Daniel L. Tuttle, and to be

held in trust for him, and may be sold to pay the amount

due the complainant on his judgments. It alleges that the

property sought to be reached is the property of Daniel L.

Tuttle, and was bought and paid for by him, and that he

caused the title thereto to be taken by Mr. Cutler and Mrs.

Stewart, respectively, with the intent to hinder, delay, and

defeat his creditors. The claim of Daniel L. Tuttle to the

property in question was passed upon in Tuttle v. Cutler, 4

0. E. Green 549, with a result adverse to him, both in this

court and in the Court of Errors and Appeals. Though not

a party to that suit, he had, as appears by the opinion of the

last mentioned court, as ample an opportunity for putting his

Vol. XI. K
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case before the court as he would have had if he had been

made a party, except that he had not had the benefit of his

answer.

The evidence in this case is clear that, if the property in

question was indeed the property of Daniel L. Tuttle, he

caused the conveyances above referred to, to be made to Mr.

Cutler and Mrs. Stewart, with the design of protecting it

from his creditors. It is evident too, that Johp C. Anderson

was not only coguizaut of that design, but aided in it. And
it is also clear that this suit is but a mere contrivance to effect,

if possible, for Tuttle, what he could not otherwise accom-

plish ; to enable him, through the instrumentality of Ander-

son, in the disguise of a creditor, to avail himself of his fraud.

Anderson is, under the circumstances, entitled to no aid at

the hands of a court of conscience. The judgment of Loop

and Allen, which he alleges was assigned to him in 1866, had

been assigned in 1859 to Mr. Pitney, their attorney, in trust

for themselves. In a letter written by Anderson to Tuttle,

in July, 1866, (the assignment under which he claims is

dated in March preceding,) he expresses surprise at receiving

"another paper to get signed," and adds, "you must have a

fool of a lawyer, or he would know what he wants. If it

was a square business, I would not mind to get a dozen papers

signed ; as it is, if Pitney should come across Loop, there

would be a time with me. Now what I have to say is this

:

Get a lawyer to make out the papers that knows what you

want, and then have them made out right, and have all that

you want made out at once, and then I will have them signed,

if there is a dozen. I am ashamed to go so often to get the

same thing ; it looks suspicious, and will excite suspicion."

Tuttle, in his testimony, admits that he caused the assign-

ment of that judgment to be drawn by a lawyer in Morris-

town, and that he gave it to Anderson, and asked him to go

and get it signed.

The reference in the letters to various applications for assign-

ments, is made intelligible by Tuttle's statement, that he thinks

he has seen two or three assignments of that judgment.
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When asked whether he meant to swear that he did not,

directly or indirectly, furnish Anderson with any money, or

other valuable thing, to pay for that assignment, he answered,

I never have, to my recollection.

The assignment of the judgment in favor of Ferris, Lee

and Devean was also drawn in Morristown, by a lawyer

employed by Tuttle for the purpose, and the assignment was

obtained by Anderson, at the request of Tuttle. The con-

sideration expressed in the assignments of the Loop and

Allen judgment, and the Lee, Ferris and Devean judgment

to Anderson, is, as to one of them, one dollar, and as to the

other, " value received."

Neither Loop and Allen, nor Ferris, Lee and Devean,

were, or had been, pressing Tuttle for payment for many

years. The other creditors, Slosson, Barrett & Co., and

Granniss, Stewart and Allen, an assignment of whose claims

against Tuttle, Anderson claims to have, had not even

obtained judgment on their claims, which at the time when,

as Anderson says, they were assigned to him, were fifteen or

sixteen years old. The assignment of these claims was

obtained by arrangement between Anderson and Tuttle, un-

deniably with a view to and for the purpose, and only for

the purpose, of this suit. The decision in Tuttle v. Cutler^,

in the court of last resort, was rendered in November Term,

1868 ; the assignments of the judgments of Ferris, Lee and

Devean is dated on the 8th of December following, and the

assignment of the claims of Slosson, Barrett & Co., and

Granniss, Stewart and Allen, were also obtained after that

decision, and manifestly in consequence of it. It is true that

as to the judgment of Ferris, Lee and Devean, Tuttle says

that Anderson had bought it as early as 1866, and had paid

for it then, but it is evident from his testimony, that it was

then receipted for, and the receipt delivered to him, and

though Anderson was satisfied with the paper (which was

drawn by himself) which he had got in the payment of the

money for the judgment, Tuttle says he was himself dis-

satisfied with it; and yet his dissatisfaction did not induce
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him to take any action with regard to it, until after the

decision in the Court of Errors and Appeals.

The reason he gives for obtaining the assignment is, that

he desired that Anderson should have title to the judgment,

so as to be able to cancel it of record when he should have

received the amount due thereon. It does not appear that

Anderson ever paid anything for any of these claims.

Although the bona fides of his claim in this suit w«s denied,

and it was charged that he was but the agent of Tuttle in

obtaining control of those claims, and that the debts repre-

sented by the judgments were all, in fact, paid off and satis-

fied, yet he was notsworn in the cause, nor did he offer any

evidence in support of his demands, or in assertion of the

bona fides of his claim. It is impossible to resist the con-

clusion, that Tuttle was the real complainant in this cause

when the bill was filed. It is insisted, however, by the com-

plainant's counsel, that this court will not look behind the

judgments and assignments. But this court will not be

deceived by disguises, and will not fail to recognize the true

character of the complainant in such a case as this, with a

view to determining whether he is entitled to the relief he

asks. It will not aid a fraudulent debtor to do by indirec-

tion, what it would not assist him to do directly. The real

complainant in this suit is Daniel L. Tuttle. It was urged

also, by the complainant's counsel, that the fact that the

assignees in bankruptcy of Anderson are now the complain-

ants, would relieve the case from any objection or criticism

on this score. The situation, however, is not changed by the

substitution of the assignees. They have succeeded, by ope-

ration of law, to the rights of Anderson. They occupy

merely the position which he occupied, and the result must

be the same as if he were still complainant.

The view which I have thus taken of the case, renders it

unnecessary to consider the question, elaborately discussed on

the hearing, as to whether there is a resulting trust in favor

of Tuttle in the undivided half of the property conveyed by

the commissioners to Mr. Cutler, and whether Tuttle is, in
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fact, the owner thereof, and of the other land in dispute

conveyed by Anderson and his wife to Mrs. Stewart, and not

Bold in partition.

As to the school-house lot, and the Larder lot, Mrs. Stew-

art disclaims the ownership of the latter, and claims not to

have been aware that the title thereto was in her. She

appears, by the testimony of Tattle, not to have title for the

school-house lot. He says the first deed for it from Ander-

son and his wife was made to her as grantee, but that he

afterwards took it to Anderson, and either had his own name

substituted as that of the grantee therein, or had a new deed

made to himself as grantee.

There can, therefore, be no decree against her as to that

property; and as to the Larder lot, it appears that it was

conveyed to her without her knowledge, and Tuttle says he

caused it to be conveyed to her because there were judgments

against him. For the reasons before given, there can be no

relief given as to that lot.

The bill will be dismissed, with costs.*

Youmans and others vs. Youmans and others.f

1. Under a devise of twelve acres of woodland, parcel of a larger tracti

the right of selection is in the devisee; and upon a conveyance thereof,

before selection, the right passes to the grantee.

2. Under a general power to sell lands to pay debts, executors have no

power to sell lands specifically devised, for the payment of debts due from

Buch devisees to the testator, and which he directs to be taken from their

respective shares, but which are not collectible, from want of property,

except by the sale of such lands.

3. Under a general gift of the residue to children in equal shares, a

direction that the debts due from certain children be taken from their

shares, and a limitation of the shares of the sons to them and their wives for

life, with remainder to their children in fee ; the entire interest of the sons'

shares,—the remainder, as well as the life estate,—is subject to the payment

of the debts due from the sons, respectively.

* Decree affirmed, 1 Stew. 449. f Cited in Benham v. Hendrickson, 5

Slew. 444.
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4. In this case, the limitation of the sons' shares for life is clearly in.

the whole of the residuary estate, and is not restricted to that part of the

homestead farm only which was given to the widow for life, by reason of

a reference to the residuary estate as " the last mentioned property to b©

disposed of at the death of my widow." The death of the widow, in the

residuary section, merely fixes the time of the division.

5. Where all the parties are before the court, under a bill filed by the

executors for a construction of the will and for directions, the accounts

may be settled here.

On final hearing on pleadings and proofs.

Mr. Joel Parker, for complainants.

Mr. R. Allen and Mr. W. H. Vredenburgh, for defendants.

The Chancellor

Henry Youmans, late of the county of Monmouth, by his

will devised, bequeathed, and directed as follows

:

" It is my will, and I do order that all my just debts and

funeral expenses be duly paid and satisfied, as soon as conve-

niently can be after my decease.

" I hereby authorize, empower, and direct my executors,,

hereafter named, to sell as much of my estate, both personal

and real, either at public or private sale, to pay debts, funeral

expenses, and settling of my estate.

'•* I give and bequeath to my beloved wife the east part of

the farm, from a stake in the Wardell line to a stake in the

Truax line, with the buildings, all the furniture in the house,

two cows, two hogs, and poultry ; to have the use of it as

long as she lives.

" I give and bequeath to my beloved wife, twelve acres of

woodland, being in the township of Ocean, county of Mon-
mouth, State of New Jersey, near Deal, to belong to her,

and to dispose of as she sees proper j to sell and to make a

title for the same.

" I give and bequeath to my son, Jeremiah Youmans, and

his wife, Lydia Ann, as long as they both shall live, and
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then to descend equally to his children, to dispose of as they

shall think proper, a certain tract of land situated in the

township of Atlantic, county of Monmouth, State of New
Jersey; the same tract was sold by Eleanor A. Marvis, late

Eleanor A. Rodgers, administrator of John Rodgers, de-

ceased, to Abraham H. Morris.

" I give and bequeath unto my son, James Youmans, and

his wife, Mary Francis, all that certain lot or parcel of land

and premises situate in the township of Ocean, county of

Monmouth, State of New Jersey, containing six acres of

land on the east side of the road leading from the Methodist

Church at Shark river, to the road leading to Layton's corner,

being the same as was conveyed by James Youmans to me,

Henry Youmans; to have the use of as long as they both

live, and then to descend equally to his children, to dispose

of as they may think proper.

"After the death of my widow, the balance of my real and

personal estate to be equally divided between my eight children,

share and share alike; my sons, Jonathan Youmans, Jere-

miah Youmans, Curtis Youmans, and James Youmans ; my
daughters, Rebecca Morris, Hannah Stout, Mary Margaret

Mason, and Martha Jane White.

"The debts of my heirs, lawfully due me, if not paid

before my death, to be taken from their respective shares;

Curtis Youmans, two hundred and three dollars and seventy-

five cents ; James Youmans, one thousand and forty-nine

dollars and eighty-eight cents ; Hannah Stout, one hundred

and fifty dollars, for wood on the ground.

"The last mentioned property to be disposed of at the

death of my widow, to be entailed in the following manner

:

"The share of Jeremiah Youmans and his wife, Lydia

Ann Youmans, to have the use of it as long as they live, and

then to descend equally to their children, to dispose of as they

think proper.

"The share of Curtis Youmans and his wife, Anna You-
mans, to have the use of it as long as they live, and then to
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descend equally to his children, to dispose of as they think

proper.

" The share of James Youmans and his wife, Mary F.

Youmans, to have the use of it as long as they live, and then

to descend equally to his children, to dispose of as they think

proper."

The personal estate of the testator, which has come to the

hands of the executors, has been exhausted in paying the

debts."

The debts mentioned in the will as being due to the testa-

tor from his children, Jeremiah, Curtis, James, and Hannah,

were unpaid at his death, and still remain so. They are not

collectible, except by sale of the lands devised to the debtors

by the will ; they having no other property. The twelve

acres of woodland devised to the testator's widow, was not a

separate tract. The devise was, in fact, twelve acres out of a

tract of forty-one acres. The twelve acres have not been

selected by or set apart to the widow, nor to or by her grantee,

her daughter, to whom she sold and conveyed them.

The executors file their bill for a construction of the will,

and for directions : and the questions presented are, first, as to

the mode in which the twelve acres shall be designated and set

ofi' to the grantee of the widow ; second, whether the execu-

tors, under the power given to them in the will to sell land

for the payment of debts, may sell the land of the delinquent

devisees in order to realize the debts due from those devisees
j

third, whether the entire estate, as well as the remainder, as

the life estate of the sous of the testator and their respective

wives, in the lands devised to them respectively, or the life

estate only of the sons, is liable to be sold to jjay the debts

due from the sons respectively ; fourth, whether the limita-

tions for life to the sons, respectively, in the property by the

will directed to be disposed of at the death of the testator's

widow, attaches to their shares of the whole of the residuary

real estate, or only to so much of it as was given to the

testator's widow for her life ; and, fifth, whether the accounts

of the executors may not be settled in this court.
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The grantee of the widow has the right to select the twelve

acres, devised to the latter out of the tract of forty-one

acres. Vin. Abr., Vol. 8, p. 48, pl.U. Lore v. Stiles, 10 C. E.

Green 381.

The executors, under the power to sell to pay the debts of

the testator, have uo power to sell the land of the delinquent

devisees for the payment of their debts to the estate.

The testator intended that the provision made in the will

for his sons and their families should be subject to the pay-

ment of the debts which, at his death, should remain due

from his sons. The direction is that those debts be " taken

out of the respective shares" of his sons. It is suggested

that from this the conclusion may be drawn, that he intended

to subject the interest of the sons only, and not those of their

wives and children, to the payment of the debts. The lan-

guage of the gift of the residue is some guide to the testator's

intention on this score. He gives the residue to his eight

children, by name, in equal shares. Then follows the clause

directing that the debts be taken from the shares ; and that

is followed by the limitation of the shares of the sons to

them and their wives for life, with remainder to their chil-

dren in fee. The word " shares," in the section requiring

payment of the debts, undoubtedly covers the entire interest

of the sons and their respective families in the residue. Nor
is the direction for the payment of the debts out of the

shares, limited to the shares of the sons in the residue. There

is no evidence of any intention to make such limitation.

On the other hand, it seems manifest that the testator meant

by the word " shares," as applied to his sons in the section

requiring payment of the debts, the entire provision made by

the will for them and their families.

In the limitation of the shares of his sons in the property

given by the residuary section, that property is referred to as

" the last mentioned property to be disposed of at the death

of the widow." From this reference the question has arisen,

whether the property to which the limitation thereby made

attaches, is not that part of the homestead farm only, which
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was given to the widow for life. The residuary section

embraces all the property not specifically devised, and the

words "after the death of my widow," in that section, have

reference only to the time of division. The section of limi-

tation extends to, and includes all the property given to the

sons by the residuary section of the will.

The evidence taken in the cause shows that the debts men-

tioned in the will as being due from the sons and Hannah
are still unpaid, and it further appears that none of these

persons has any property out of which the debts can be col-

lected, except the property devised by the will.

There will be a decree in accordance with the views above

expressed, directing, however, that the homestead property

be first sold to raise and pay out of the respective shares of

the sons, as above declared, and Hannah therein, the amount

of their respective debts.

The executors may settle their accounts in this court.

MaUory v. Oraige, 2 McCarter 73.

Stevens' Executors vs. Stevens.

Under testamentary direction, executors set apart certain real and per-

sonal estate, suflScient to cover the aggregate amount of legacies to testa-

tor's children, and under a mistaken apprehension of testator's intention,

transferred the personal and conveyed the real estate to the guardian

appointed by the will, whereas it was testator's will that the executors

should take care of all property devised and bequeathed to his children,

until the period fixed at wh}«h they were to become respectively entitled

to its control and management. The guardian was decreed to convey the

real estate and transfer the personalty to the executors, to be held by them

on the trusts declared in the will.

On final hearing on bill and answer.

Mr. F. B. Ogden, for complainant.
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The Chancellor.

Edwin A. Stevens, deceased, by his will, and the codicil

thereto, bequeathed to each of his children a certain legacy^

and directed his executors to purchase certain real estate, and

bonds, and mortgages, rents, &c., to such an amount as would,

with productive property standing in his name, amply cover,

at least, the aggregate amount of those legacies. He further

directed, that if such property should not be sufficient for the

purpose, his executors should make up the deficiency by set-

ting apart any railroad stock, or canal stock, or bonds, which

he might own at the time of his death. He further directed,

that none of his then infant children should have the control

or management of their legacies, or of the income thereof, or

of any property devised or bequeathed to them until they

respectively arrived, the sons at the age of twenty-four, and

the daughters at the age of twenty-two, and that that pro-

vision should apply to the share or income which the chil-

dren might " inherit " from each other. He further directed,,

that his wife, the defendant, should be guardian of his chil-

dren, and added, " But, my desire is, that my executors shall,,

until the same become payable to my children, take care of

all money and property devised and bequeathed to any of

said children, except the income of each of them, which

income their mother shall receive for their support and edu-

cation, until the children, respectively, shall be entitled to-

the control and management of the property devised and

bequeathed." The executors named in the will, Messrs.

Siiippen and Dod, and Mrs. Stevens, about the 1st of Janu-

ary, 1869, set apart to each of the children, out of the estate,

real and personal, the amount of his or her legacy, and, instead

of retaining the property in their own hands, conveyed it to

Mrs. Stevens, in trust for the children, respectively. The

personal property set apart to each, consisted of bonds and

stocks. The bonds were transferred to Mrs. Stevens by

delivery, and the stocks, by transfers on the books of the cor-

poration. The real estate was conveyed to her by separate

deed, in fee, on the trust expressed in the deed, to hold the
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property for the use and only benefit of the child, until he or

she should arrive at the age designated in the will, and then

to convey it to the child, in accordance with the provisions of

the will. One of the children died in December, 1870, at

tlie age of seven years. In making the transfers and con-

veyances to Mrs. Stevens, the executors supposed that they

were acting in strict conformity with the intentions of the

testator. Having ascertained that their construction was

erroneous, they filed their bill for relief. Mrs. Stevens an-

swered, admitting that the action of the executors was unau-

thorized, and contrary to the intention of the testator, and

joining in the application for relief.

The will directs that the executors shall take care of all the

property constituting the shares of the children (except the in-

come, which is to be paid to Mrs. Stevens for their support and

education), until the children shall, respectively, attain to the

ages designated in the will as that at which they are to come

into possession of their shares, and this provision equally ap-

plies to whatever the surviving children may become entitled

to out of the share of any deceased child or children. The exec-

utors could not relieve themselves from the discharge of this

duty by the transfers and conveyances which they have made

to Mrs. Stevens. Those transfers and conveyances were, in

fact, made, not for the purpose of or with a view to ridding

themselves of their obligation, but under an honest supposi-

tion that they were thus executing the intention of the tes-

tator. Their application is eminently meritorious. It ap-

pears that nothing has occured in any wise to affect the

title to the property, except the death of the child above

mentioned. It is the duty of the court to restore the legal

title of the property transferred and conveyed to Mrs.

Stevens, to the executors, in order that they may execute

their trust. There will be a decree, that she convey the real

estate to the executors and executrix free from the trust

declared in the deeds, to the end that the property may be

held by them on the trust declared in the will, and that she

transfer to them the personal property, to be held by them

on the like trust.
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Brinkerhoff's Executors vs. Banta.

Under an appointment by the cestui que trust, of a trustee to receive

money and to pay it over to him, the trustee bought goods for his cestui

que trust, of firms in which he was interested. The goods were sold at the

usual prices. The interest of the trustee in the firms, and the want of

vouchers for the payments, or of some written evidence of authority from the

cestui que trust to make such payments

—

held to be no valid objection to

their allowance, if actually made by the trustee.

The cause was heard on bill, answer, and proofs.

Mr. L. Zabriskie, for complainants;

Mr. C. H. Vborhis, for defendant.

The Chancellor.

The complainants, execut-ors of the last will and testament

of James H. Brinkerhoff, deceased, late of the county of

Bergen, file their bill for an account. The testator, being a

man of intemperate habits, was induced by his friends to

place certain moneys belonging to him, in the hands of the

late R. R. Paulison, to be held and invested, in trust for him.

Subsequently thereto, and on the 15th of October, 1869, he,

under like inducement, assigned to the defendant all interest

money then due to him, or which thereafter should become

due to him, during his natural life, in trust to receive the

same, and give proper receipts and discharges therefor in his,

Brinkerhoff's, name, or otherwise ; and to pay over the same,

after deducting expenses and proper charges for his services,

to him, Brinkerhoff, from time to time, in such sums and at

such times as the defendant should, in his judgment, deem

best and most conducive to Brinkerhoff 's personal benefit;

and to pay over to Brinkerhoff's executors or aKiministrators

any balance of the moneys which, at Brinkerhoff*'s death,

might remain in his hands. The defendant accepted the
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trust, and, as he claims, executed it until the death of Brink-

erhoff, and since then has been ready to pay over the balance

of money remaining in his hands. Brinkerhoif died on the

17th of February, 1873. After his death, the complainant

called on the defendant for an account of his trust. He
appears to have given it unhesitatingly and fully. He placed

his vouchers in their hands, with a statement of the account,

and gave them all the time and opportunity they desired to

examine them. They seem to have been unwilling to allow

the account, for the reason that he had no vouchers from

Brinkerhoff for a very considerable part of it, consisting of

payments made by him up to September, 1871, to the firm

of John H. Banta and Sons, and John H. Banta and Son, its

successor, of which firms he was a member ; and to the firm

of Banta Brothers, composed of the defendant's two sons, suc-

cessors of the firm of John H. Banta and Son, from that time

to the time of the death of the testator. No doubt is suggested

as to his having charged himself with all his receipts. The

question raised and discussed on the argument was, whether

the defendant should be allowed the money paid to the firms

above mentioned, seeing that he had no written evidence of

authority from Brinkerhoff to make those payments ; and

seeing, also, that he was interested in the first two firms, and

presumably made a profit from the sale of the goods furnished

by them to Brinkerhoff. The evidence shows that the goods

were sold at the usual prices. If they were paid for by the

defendant, the latter should be allowed the amount so paid

by him. He was trustee to receive money for Brinkerhoff,

and to pay it over to him. The payment of Brinkerhoff's

just debts was, in effect, a payment to him.

There will be a reference to a master to take and state the

account. All questions as to commissions will be disposed of

on the coming in of the report.
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Haulenbeck and others vs. Cronkriqht and others.

1. Where a partition is made upon wrong principles or in disregard of

the rights of the parties, or where there is a great and evident inequality

in the division, the return of the commissioners will be quashed.

2. Equal partition among all the owners, of each parcel, is not required.

And a partition so made, without necessity, and practically destructive of

the value of the parcel divided, will be set aside.

On motion to suppress return of commissioners in parti-

tion, and proofs taken in opposition to the return, and in sup-

port thereof.

Mr. C. H. Voorliis, for the motion.

Mr. B. Williamson, contra.

The Chancellor.

A careful examination of the return of the commissioners,

and of the testimony taken to be used on this motion, satisfies

me tiiat there is no just cause of complaint in regard to the

partition in this case, except as to the division of the triangu-

lar piece of land. That lot is of the dimensions of ojne hun-

dred and eighty feet on the base line, on Bergen turnpike,

the other lines being, respectively, one hundred and eighty-six

feet and two hundred and twenty-seven feet and five inches.

It is valued at about $1500 an acre. The commissioners

divided it into six equal triangular parts, each having a front

of thirty feet on the turnpike, and extending to the apex of

the plot divided. One of the owners, among whom the par-

tition is to be made, is an infant, entitled to an equal sixth

part of the premises to be partitioned. Such a partition of

this lot is pra-ctically destructive of the infant's interest therein.

The property is in a rural neighborhood, and though land

there commands a price far beyond its value for agricultural
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purposes, it is in no such demand as to justify the division of

so small a tract of such a shape into six equal parts. The adult

owners, by joining their lots, may, perhaps, protect themselves

to a certain extent, against the consequences of such a parti-

tion. But not BO the infant, in whose behalf this motion is

made. The commissioners seem to have acted upon the sup-

position that they were required to make equal partition

among all the owners, of each parcel. I find no reason to

question the propriety of their action in respect to any other

part of the property. But as to this, their partition is de-

structive of the value of the thing divided. Nor was there

any necessity for such a partition of this lot. In dividing

the whole property this plot might have been assigned to one

person. Where a partition is made upon wrong principles,

or in disregard of the rights of the parties, or where there is

a great and evident inequality in the division, the court will

quash the return of the commissioners. In the matter of

Thompson's estate, 2 Green's Ch. 637 ; Hay v. Estill, 4 C. E.

Green 134.

In this case, in the particular under consideration, the com-

missioners have disregarded the rights of the parties, and

have proceeded on a wrong principle. The return, therefore,

will be quashed, and a new commission will be issued to other

commissioners.

Vreeland's Executors vs. Ryno's Executor and Admin-

istrator.*

1. The act of 1852 gave to married women only the jus tenendi of their

property, not the jus disponendi.

2. A married woman has no power, under the act of 1864, to dispose by

will of any interest to which her husband is, at her death, entitled by law

in her real or personal property. After her death he may, as her admin-

istrator, reduce to possession her choses in action not reduced to possession

in her lifetime.

* Cited in Compton v. Pierson, 1 Stew. 230.
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3. A will of a married women, living separate from her husbsnd, but
made without his consent or knowledge, bequeathing to another a legacy
not received by her, nor reduced by liim to possession during her lifetime,
is of no effect as against the husband. He, therefore, and not her executor,
is entitled to receive the legacy. His rights are not forfeited by his adultery
or desertion of his wife.

Bill of interpleader. On exceptions to master's report.

Mr. John A. Blair and Mr. S. B. Ransom, for the ex-

ceptions.

Mr. J. Dixon, junior, contra.

The Chancellor,

The bill in this cause was filed by the executors of Hartmaa
Vreeland, deceased, to determine the question as to which of
two claimants to a legacy in their hands is entitled to receive

it. These claimants are the executor of the will of Sarah C.
Ryno the legatee, and her husband, who is her administrator.

She became entitled to the legacy while she was the wife of
Addis E. Ryno, the administrator. She did not, however,
receive it, nor did he reduce it to possession in her lifetime.

Her husband did not consent to, nor know of the making of
her will, and it was proved without his knowledge of its

existence. By it she gave all her property to her mother for

life, and then to her sisters. She died on or about the first

of May, 1869. She and her husband had lived separate for

many years before her death. On behalf of her executor, it

is alleged that her husband deserted her and committed
adultery; and it is insisted that, by reason thereof, he had at

the time of her death forfeited all claims to her estate, if in-

deed he would otherwise have had any under the acts of 1852
and 1864; the former of which is known as the "Married
Women's act," and the latter confers testementary power upon
married women. Both the defendants having answered, the

cause was referred, by consent, to a master upon its merits,

Vol. XI. L
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and the master reported thereon in favor of the executor.

The administrator excepted to the report, and the cause is

now before me on the exceptions. It is settled that the act

of 1852 gave to married women only the Jus tenendl of their

property, and not the jus disponendi. Naylor v. Field, 5

Butcher 287 ; Belford v. Orane, 1 C. E. Green 265. By the

act of 1864, it is declared, that any will or testament by any

married female, above the age of twenty-one years, there-

after made, of any real or personal property, shall be held

and taken to be as valid and effectual in law as if she were,

at the time of the making of such will or testament, a feme

sole, and unmarried; provided always, that nothing in the act

contained shall be so construed as to authorize any married

woman to dispose of, by will or testament, any interest to

which her husband then was, or would be at her death,

entitled by law, in her real or personal proj)erty ; but such

interest shall remain in and survive to the husband, in the

same manner as if such will had not been made. By law,

the husband then had an interest in the choses in action of

the wife, and could reduce them to possession at pleasure,

and when so reduced they became his absolutely, and, on his

death, went to his representatives. Such of them as had not

been reduced to possession by him at his death, still remained

hers, and, on her death, went to her representatives, and not

to his. After her death he might, as her administrator,

reduce to possession her choses in action not reduced to pos-

session in her lifetime. And he would hold them jure manVi.

She could not make a will of chattels without his consent.

Williams on Fx'rs 39 ; Van Winkle v. Schoonmaker, 2 McCart.

384. The act of 1852, while it protects the property of the

married woman during her life, does not, at her death, affect

the law of succession as to her estate, real or personal. Porch

v. Fries, 3 C. E. Green 205. Such has been the construction

of a like statute in New York. Ransom v. Nichols, 22 N. Y,

110; Ryder v. Hulse, 24 N. Y. 372; Barnes v. Underwood,

47 N. Y. 353. The testamentary power given by the act of

1864, is partial only, expressly saving the legal rights of the
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husband. It seems to me clear, that the will of Mrs. Ryno
was of no effect whatever as against her husband, and that

he, as her administrator, might reduce her choses in action to

possession. Nor do I think that his adultery, or his deser-

tion of her, would have worked any forfeiture of his rights

in the premises. He appears, however, to have supported
his wife, though living apart from her, up to about the time
of her death, and the arrangement into which he had entered

for her support, and under which he had for years provided
for her maintenance, was subsisting when she died. He was
entitled, by law, to administration of his wife's estate. He
holds letters, accordingly. The existence of the letters testa-

mentary creates no obstacle to a decree in favor of the hus-
band. He is, by law, entitled to the money, and it should
be paid to him, deducting therefrom, however, and paying to

the executor, the funeral expenses of the wife, which he has
paid.

The exceptions are sustained, but without costs. There
will be a decree in accordance with this decision. The com-
plainants are entitled to their costs out of the fund.*

Decker vs. Clarke and others.

1. A mortgage of a leasehold interest is within the provisions of the
" act to register mortgages." To such a mortgage, the " act concerning
chattel mortgages" does not apply; that act has reference only to chattels
personal.

2. Hence, a claim of want of notice for failure to comply with the
requirements of the "act concerning chattel mortgages," cannot avail a
purchaser of the leasehold interest at a sale under «xecution issued on
a judgment recovered subsequently to the registry of the leasehold
mortgage.

On the 2d of January, 1866, the defendant, Christo-

pher Clarke, executed to the defendant, Erastus Hedges, a
lease of certain land and premises at the corner of Fifth and

* Decree reversed, 12 C. E. Gr. 522.
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Bloomfield streets, in Hoboken, for the term of ten years and

four months, from the 1st of January, 1866. The lease was

afterwards recorded in the office of the clerk of the county

of Hudson. It contained a covenant on the part of the

lessee to finish, at his own cost, a building, the construction

of which had been commenced on the property; and he or

his representatives were, by the terms of the lease, to receive

compensation for the building at the expiration of the term.

On or about the 2d of January, 1866, Erastus Hedges entered

into possession of the premises, and erected thereon, at the

cost of between $4500 and $5000, a building such as was

provided for by the lease, and continued to occupy the prem-

ises until on or about the 29th of April, 1867, when he sold

his interest in the lease and building to the defendants,

Charles Bagley, Thomas Walker, and Charles M. Hedges,

who then gave him their bond and mortgage upon the lease-

hold interest for the sum of $6176, with interest, part of

the ptirchase money agreed to be paid by them to him. This

mortgage was recorded on the 1st of May, 1867, in the office

of the clerk of the county of Hudson, in Liber 43 of mort-

gages. On the 15th of May, 1868, Erastus Hedges assigned

that bond and mortgage to the complainant by an assignment,

which was duly recorded on the 16th of May, 1868. On
the 14th of July following, Bagley assigned his interest in

the lease to Walker. On the 14th of December following,

Charles M. Hedges assigned his interest in the lease to Erastus

Hedges. On the 28th of July, 1869, Walker assigned the

equal undivided one- sixth of his interest in the lease, to

Erastus Hedges. On the 22d of March, 1873, the then late

sheriff of the county of Hudson, by virtue of three execu-

tions issued out of the Circuit Court of that county on judg-

ments therein recovered against Erastus Hedges subse-

quently to the recording of the complainant's mortgage, sold

the interest of Erastus Hedges in the lease, to the defend-

ant Michael Foley, and his interest in the building to

Timothy Foley. On the same day. Walker assigned his

interest in the lease and building to Timothy Foley. On
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the 18th of August following, the complainant filed his bill

in this court to foreclose his mortgage, claiming that there

was due him thereon, the sum of $2000, with interest from

November 1st, 1872, and also that the sheriffs sale was

void ; and if it was not void, the conveyances to the Foleys

were expressly subject to his mortgage.

Answers were filed by Clarke, and Timothy and Michael

Foley, respectively. Clarke's answer is mainly formal.

Michael and Timothy Foley, by their answers, admit the

execution of the lease and the assignments and the recovery

of the judgments, as stated in the bill, but insist that they

had no notice of the complainant's mortgage until after they

had made their purchases, and that the mortgage is entirely

void and of no efiect as to them, because it is a mortgage of a

chattel, and was not accompanied by an immediate delivery,

and followed by an actual and continued change of posses-

sion of the thing mortgaged, and because there was no copy

thereof filed in the manner directed by law in the office of

the clerk of Hudson county, wherein the mortgagor resided

at the time of the making of the mortgage.

On final hearing on pleading and proofs.

Mr. R P. Wortendyke, for complainant.

The Chancelloe.

The complainant's mortgage is within the provisions of

the act " to register mortgages," {Nix. Dig. 610,*) which extends

to " every deed of mortgage or conveyance in the nature of

a mortgage of or for any lands, tenements, or hereditaments."

Such mortgages are not only within the description of the

act, but they are also within its reason and spirit, because

they are equally within the mischief for which it provides a

remedy. Johnson v. Stagg, 2 Johns. 510, 523 ; Berry v.

Mutual, &c., 2 Johns. Ch. B. 609 ; Breese v. Bange, 2 E. D.

Smith 474. They are obviously not within the provisions of

the act "concerning chattel mortgages." Nix. Dig. 613.

f

* Rev., p. 706, sec. 22. f Bev., p. 708.
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That act has reference only to chattels personal. The claim of

want of notice set up by the defendants, Michael and Timothy

Foley, therefore, cannot avail them. The complainant is^

entitled to a decree establishing his mortgage as an encum-

brance on the premises, accordingly.

Miller vs. Howaed and Woodeuff.

1. A defendant wlio has permitted a bill for account against himself and

his partner to be taken as confessed against him, cannot question his lia-

bility to account, by exception to a master's report, which, pursuing the

order of reference, holds him liable to account.

2. Though a firm, (successors to a dissolved partnership,) disregarding

the known rights of a member of the dissolved firm, have taken into their

possession property in which he was, as they knew, interested, and have

treated and dealt with it as their own, yet the court requires that the best

means available of arriving at the amount with which the new firm should

be charged, should be employed. The means employed by the receiver

held not satisfactory.

On exceptions to master's report.

Mr. J. Henry Stone, for exceptants.

Mr. Thomas H, Shufer, contra.

The Chancelloe.

The defendants except to the report of the special master^

because he has charged them with the difference between the

amount of the appraisement made by the arbitrators chosen

by the complainant and the defendant, Howard, and the

amount of the appraisement made by the receiver appointed

in this cause; and, also, because the master has held the

defendant, Woodruff, liable as the partner of Howard, to-

account to the complainant, while, as they insist, he was not

such partner.
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As to this latter exception, the master has pursued the

order of reference, which required him to take an account of

all the goods and stock belonging to the late firm of Howard
and Miller, used and sold by the defendants, Howard and

Woodruff, while they were in business together as partners,

and of the amount and value thereof. The defendants cannot

now, in this way, question Woodruff's liability to account.

The bill states that Howard and Miller entered into co-part-

nership in 1868, and on the 16th of April, 1870, agreed to

dissolve their co partnership, and to leave to arbitration the

taking of the inventory of the stock in trade of the firm, and

their accounts and evidences of debt and moneys due them
j

that the arbitrators made their award on the 9th of July,

1870; that about the 5th of May preceding, Howard and

Woodruff entered into co-partnership, as successors of How-
ard and Miller, and took possession accordingly of the prop-

erty of the latter firm. Miller's interest in which, Howard

agreed with the former, in the agreement of dissolution,

to purchase of him at the appraisement of the arbitrators,

and that Howard and Woodruff continued to use the pro-

perty accordingly, until the award was published. The bill

states that, after the award was made, Howard refused to

abide by his agreement to purchase. Neither Howard nor

Woodruff answered the bill, which was taken as confessed

against them accordingly. That exception must be over-

ruled. The other is on the ground that the master fixed the

amount due from Howard and Woodruff by deducting the

amount of the appraisement made by the receiver, from the

amount of that made by the arbitrators. These appraise-

ments were not made by the same persons, nor does it appear

that the prices fixed to the articles in the inventories are the

same, nor, if there was depreciation in value, that the defend-

ants are chargeable with it. Conceding that Howard and

Woodruff are bound by the appraisement made by the arbi-

trators, it does not appear that they even had any notice of

the making of that which was made by the receiver, nor that

they are in any way bound by it. Though the defendants,
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disregarding the known rights of the complainant, have

taken into their possession property in which he was, as they

knew, interested, and have treated and dealt with it as their

own, the court, nevertheless, requires that the best means

available to him of arriving at the amount with which they

should be charged, should be employed. There appears to

have been no attempt to fix the amount due from the defend-

ants, except in the way above indicated. There ought, it

would seem, to be better means. One of the arbitrators

assisted in making the appraisement for the receiver, and he

was also a witness before the master. At all events, as this

case stands, the means which were employed are, for the

reason given, not satisfactory. It cannot, with those inven-

tories in hand, be difficult to ascertain what assets of Howard

and Miller passed into the hands of Howard and Woodruff,

and what portion of them were not delivered over by them

to the receiver. And it would appear not to be difficult to

fix the values of the assets unaccounted for. This exception

will be allowed. Neither party is entitled to costs.

Carpenter vs. The Easton and Amboy Eailroad

Company.*

1. Where, after compensation has been made for damages, as well as for

the value of the land condemned, by a railroad company, the company

threaten, not to take more land, but, by a change in the mode of construo

ticn of their road across the land (a change from a bridge resting on piers

to an embankment, not contemplated when the land was condemned), to

deprive the complainant of a lane through his farm, and the company are

restrained from obstructing the lane until they make compensation there-

for, but are afterwards permitted to do the threatened injury on securing

to the complainant an indemnity which should be satisfactory to this court,

the amount of damages is a matter of equitable consideration only.

2. Where, in such case, an issue is framed by order of the court to sub-

mit the question as to the amount of damages to a jury, the object of the

issue is merely to inform the conscience of the court as to the amount of

* See Carpenter v. Easton and Amboy E. B. Co., 1 Stew. 391.
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compensation which, in equity, should be required to be made ;
and the

verdict will be disregarded if deemed unwarranted, and the amount of

compensation determined by this court, in its discretion.

3. In such a case, the damages resulting from the deprivation of the

lane, are the only consideration for the jury. That is the only injury for

which the railroad company must answer. The injury to the complain-

ant's farm, apart from this, from the existence of the embankment, is

entirely foreign to the question.

On motion to set aside verdict on feigned issue.

Mr. J. G. Shipman and Mr. T. N. MoCarter, for the

motion.

Mr. J. M. Robeson and Mr. J. VanaUa, contra.

The Chancellor.

The bill in this cause was filed to restrain the defendants

from obstructing a lane on the complainant's farm.

The defendants had, under their charter, taken by con-

demnation for the purposes of their railroad, a strip crossing

the farm, and therefore separating it into two parts. They

had made compensation for the value of the land taken and

the damages. An unanticipated change in the mode of con-

struction of the railroad across the complainant's premises—

a change from a bridge resting on piers, and which would

not have interfered with the use by the complainant of the

lane by which he was accustomed, conveniently, to reach the

various fields of his farm, to an embankment,—threatened to

deprive him of his lane. Under those circumstances he

applied to this court for relief in the premises, which was

accorded to him, and the defendants were restrained from

obstructing the lane until they should have made the com-

plainant compensation in the premises. In order to ascertain

the amount of the compensation which they should be re-

quired to make, it was referred to the commissioners who,

by appointment under the defendants' charter, had appraised

the value of his land taken and his damages in respect to
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the condemnation. Carpenter v. E. & A. R. R. Co., 9 C. E.

Green 250. The commissioners reported the sum of $8467.50

as the amount of the complainant's damages for closing the

lane. For reasons satisfactory to the court that report was

not confirmed and the award was disapproved. Carpenter v,

E. & A. R. R. Co., 9 a E. Green 408. An order was then

made, that an issue be framed to submit the question as to

the amount of damages to which the complainant is entitled,

to a jury, and on the defendants paying into this court the

amount of the award to answer the complainant's damages,

and undertaking to try the issue at the then next Warren

Circuit, tiie injunction was dissolved. The issue was tried

accordingly, and the result was a verdict of $9000 damages.

The jury were directed by the Chief Justice, befoi-e whom
the issue was tried, to find which of two routes for a way,

in substitution of that of which the complainant had been

deprived, one wholly on his own land and the other partly

on land belonging to the company, but intended for use as a

public highway, was preferable. They found accordingly,

that the way should be located on the first named route

(called the upper route,) at grade. On the defendants' appli-

cation, an order to show cause why the verdict should not be

set aside was granted. The report of the trial, with the

certificate of the Chief Justice, was duly filed. By the latter,

it appears that the verdict was, in the opinion of the Chief

Justice, for a sum larger than was warranted by the evidence,

and that he has never been entirely satisfied with it.

The verdict is quite as unsatisfactory as the award of the

commissioners. The principle on which it was found is not

so manifest as was that on which the award was based, but it

is evident that considerations not legitimate to the issue,

entered into it and swelled its amount, The complainant's

farm contains one hundred and fifty-six acres. His witnesses

value it at $150 an acre. The defendants' witnesses, who

speak on that subject, value it at from $130 to $140 an acre.

After deducting from its value, at the price fixed by his own

witnesses, the amount requisite to construct for him the new
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way mentioned in the verdict (which would be by far the

most expensive of the two,) with the cost of fencing it and

keeping the fence in repair, there will remain a sum of over

$7000 for the complainant's damages alone, a sum nearly

equal to one-third of the whole value of the farm. The

jury, manifestly, have not considered the question submitted

to them on this score, without being influenced, as they per-

haps naturally would be, by considerations of the injury to

the complainant's farm, arising from the existence of the

embankment for the railroad track. Such considerations,

however, are obviously entirely foreign to the question. The

company acquired the complainant's land for their road and

made compensation for it before the bill was filed. When
the complainant came into this court for relief, they did not

threaten or propose to take any more of the complainant's

land than that which had been duly condemned under their

charter. They did propose, however, to deprive him of a

way over his land, which, during the proceedings for condem-

nation, they had led him to believe would in no wise be

affected by their occuj)ation of the land condemned. For

this threatened injury, which this court permitted them to do

on their securing to the complainant an indemnity which

should be satisfactory to this court, they must answer in

damages, and for this injury alone. It is a matter of equita-

ble consideration only. The object of the reference to the

commissioners and of the issue, was merely to inform the

conscience of the court as to the amount of compensation

which the defendants should, in equity, be required to make

under the circumstances.

After a careful consideration of the evidence, I am un-

willing to accept the verdict as a guide. It appears to me

to be very clear that what on the trial is called the lower

route is by far the more desirable, and that if that route be

adopted, the damage to the complainant for the loss of his

lane would not be very great. The objection made to it is,

that the way which would be thus provided would not be

wholly on the complainant's land, and that for a very con-



172 CASES IN CHANCERY.

Carpenter v. Easton and Amboy R. E. Co.

eiderable distance it would be along the public highway,

which would be less convenient to him, because it would

render it necessary to send a person with his cattle to take

charge of them when driven to and from the field, and

because the road is, at that place, liable to inundation from

the creek along which it runs. The first objection does not

appear to possess much weight. The title to the land, on

which the highway over which the way would be is, is in the

defendants, who propose to dedicate it to the public use, if

indeed they have not already done so, but whether they have so

dedicated it or not, they propose to secure to the complainant

a way over it in place of that of which they have deprived

him. One of the bridges across the creek would be wholly

on the defendants' land, and part of the other would be on

their land, also. The liability to inundation does not appear

to be great. The complainant's brother testifies that he has

lived all his life in that neighborhood, and can recollect no more

than four or five times, in forty years, when the water of the

creek rose above the level of the proposed road. This objec-

tion does not appear to be entitled to much consideration. The

complainant should be permitted to choose between the upper

and lower routes, as designated and described at the trial,

and the defendants should be required to provide for him the

one which he may select ; the construction of the upper one,

if that be selected, to be according to the plan detailed by

the civil engineer Wire, sworn in behalf of the complainant

on the trial. Should he select the lower one, they should be

required to build proper bridges and keep them in repair

forever. If he chooses the upper one, they should be required

to construct the road and to fence it, but not to maintain the

fence. For his damages in either case, $5000 will, in my
judgment, be ample compensation. There will be a decree

in accordance with these views.
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Mead and others vs. Coombs.*

1. A defendant required to abide by the case made in his answer, and

not permitted to take advantage of another case made by the proofs.

2. Under a formal denial of the complainants' title, without any specific

objection thereto, the answer basing the defendant's claim to title upon a

conveyance made before the judgment and execution under which the

complainant purchased, and asserting the bona fides of the conveyance and

its complete validity, the defendant was not permitted at the hearing, after

years of expensive litigation in the suit and the taking of a very large

amount of testimony on the subject of the validity of the conveyance under

which defendant claimed his title, and a revivor of the suit, by which the

heirs-at-law of the grantor of the deed to defendant, who were entitled to

the property if the conveyance in question should be set aside, had become

the complainants in the suit, to avail himself of an alleged defect in the

original complainant's title, by reason of the execution under which he

purchased being issued in the name of the judgment debtor after his death

;

that fact not being charged in the answer, but only brought out in the

evidence, and the new complainants being not only devisees of the original

complainant, but also tlie heirs-at-law of the grantor.

3. The conveyance under which the defendant claimed title, being the

result of persistent efforts by threats and persuasion on the part of the

defendant to induce the grantor to transfer the property to him, when the

grantor was very old and infirm from long continued habits of intemper-

ance, and in a condition to cause him readily to yield to such threats and

persuasion, and made for a consideration far below the real value of the

property, the complainants were permitted to redeem.

On final hearing on pleadings and proofs.

Mt'. 8. Tuttle and Mr. J. Wilson, for complainants.

Mr. B. Williamson, for defendant.

The Chancellor.

The bill in this cause was filed by John L. Mead to re-

deem certain real estate in Paterson from mortgage encum-

brances thereon, and for an account of the rents and profits

received by the defendant from the property, and to set aside

*CiTED in Zingsem v. Kidd, 2 Stew. 523 ; Soden v. Soden, 7 Stew. 116

;

Holmdel Co. v. Conover, Id. 366.
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as fraudulent and void, a deed of conveyance made by Rich-

ard Mead, now deceased, and his wife, to the defendant for

the property, on or about the 21st of November, 1861, and

dated on that day. John L. Mead purchased the property

on the 9th of July, 1864, at sheriff's sale, under a judgment

recovered on the 19th of February, 1864, by William J.

Ackerman, against William H. Quackenbush and Richard

Mead, in the Passaic Circuit Court. The bill alleges that

the deed to Coombs was made to defeat the creditors of Rich-

ard Mead, and that it was obtained by importunity and

undue influence on the part of the defendant, who was the

son-in-law of Richard Mead the grantor ; the latter then

being, as alleged in the bill, infirm by reason of his advanced

age, (eighty-one years,) and embarrassed in his pecuniary

circumstances from having became surety.

The defendant having failed to answer within the time

prescribed by law, but having filed his answer out of time,

the complainant disregarded it and proceeded in the cause

ex 'parte, and the cause was accordingly heard in the year

1868, on the bill and testimony taken on the part of the com-

plainant. The defendant, however, appeaired by counsel at

the examinations, and cross-examined the witnesses. The ex

parte hearing resulted in a decree declaring the deed to

Coombs fraudulent and void, as having been made with in-

tent to delay and defraud creditors, and that tiie complainant

was entitled to hold the property free from it and from all

liens and encumbrances created thereon by the defendant,

except the principal and interest due upon the mortgages

which were on the property when the deed was made, and

directing that an account be taken. Mead v. Coombs, 4 C
E. Green 112. This decree was subsequently opened, and

the defendant let in to answer. Afterwards John L. Mead

died. He was the son of Richard Mead, the grantor. By

his will he devised the property in question to the heirs-at-

law of his father. They were accordingly made parties com-

plainant in his stead, and the suit has proceeded since then

accordingly. The defendant by his answer alleges that he
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paid a full consideration for the property ; that the purchase

was in no wise fraudulent, and that the conveyance to him
was not the result, in any way, of undue influence. The tes-

timony is very voluminous. I do not deem it necessary,

however, to refer to it at any great length. On the hearing

it was insisted, on the part of the defendant, that inasmuch

as it appeared in evidence that the execution, under which

the sale to John L. Mead was made, was issued against Rich-

ard Mead after the death of the latter, no title passed by the

sheriff's deed. The complainants' title by sale under the

judgment and execution was set out in the bill. The answer,

though it formally denied the complainants' title under the

judgment and proceedings, made no objection to it on the

ground that the execution was void; nor did it make any

specific objection to the title ; but it set up the claim of the

defendant to the property, asserting its bona fides and the

complete validity, in all respects, of tlie conveyance from Rich-

ard Mead to him. All the heirs-at-law of Richard Mead
are parties complainant to this suit, and have been such since

January 31st, 1867, three months prior to the time when the

defendant was let in to answer. They claim n«t only under

the judgment, but also under the allegations of the bill that

the defendant obtained his deed by fraud and undue influence,

and they insist that they are entitled to relief under the gen-

eral prayer, if for any reason it should be denied them under

the prayer for specific relief. The parties have taken a very

large amount of testimony in reference to the circumstances

under which the deed to the defendant was made. The evi-

dence clearly shows that that conveyance was the result of

persistent efforts by threats and persuasion on the part of the

defendant, to induce Richard Mead to transfer the property

to him. Richard Mead was then very old and infirm. He
was eighty-one years of age. His constitution had been im-

paired, not only by years, but by long continued habits of

intemperance, in which he still indulged in his extreme old

age, and his condition was evidently such as to cause him
readily to yield to the threats, persuasion and promises of the
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defendaut in regard to the property. It is proved that the

defendant, when he learned that the old naan proposed to ex-

change his property, angrily declared, with violence of lan-

guage, his determination to prevent him from making the

e"schange ; that he threatened to foreclose the mortgage he

held on it, unless the old man would convey it to him ; and

chat he gave as a reason for obtaining the conveyance, that

the old man was incapable of managing his affairs, and that

unless the property was got out of his hands he would squan-

der it away ; and he urged, as a further reason, the necessity

of protecting the property against the Ackerman claim, (of

which, notwithstanding his denial in his answer, he knew,

for he says in his testimony that he heard of it three years

before the deed was given to him,) which had not then

been put in suit. It is also proved that he promised,

to hold the property, after payment of his mortgage debt,

for the benefit of tiie old man and his family. By these

means he obtained the conveyance. The property was

worth then, about $8000. The consideration expressed

in the deed is $2500. Of this sum $2470.03 were the

amount of the principal and interest of the mortgages on the

property, and the rest was an alleged indebtedness from the

old man to the defendant. The latter, in his testimony, says

the consideration paid by him was a little over $3000 ; but

it is clear, from the deed and the testimony of his attorney

who drew it and took the acknowledgment, that the consid-

eration was only, at most, $2500, made up as above stated.

The value of the property appears to have been more than

three times that sum. In 1858 or 1859, John P. Zeluff

offered Richard Mead $5500 or $6000 for part of it, and the

residue was worth, according to his testimony, from $1000 to

$1200. Of this offer the defendant appears to have had

knowledge, for Richard Mead and Zeluff went together to-

him, in the city of New York where he lived, to ascertain

from him whether, in case the sale were made, he would let

the money due him on mortgage on the property (about

$2000) lie. They had an interview with him on tne subject
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there, and his refusal to let the money lie prevented the sale.

This witness says, the property was worth, at the time of the

conveyance to the defendant, November, 1861, between $7000

and $8000. John H. Hinchman, a few days before the con-

veyance to the defendant, endeavored to effect an exchange of

a farm belonging to him for the property. He says, the

Mead property was then worth $8000. Otlier witnesses tes-

tify to a like value. The property was of considerable size.

On it was an old established tavern stand. It appears to

have been desirable and saleable. The defendant's account of

the purchase is evidence of the old man's want of capacity.

It is as follows :
" I was up here in Paterson one day, (he

then resided, and continued to reside, up to the time of

Richard Mead's death, in the city of New York,) one or two

days before the deed was made out; I found that he (Richard

Mead) had gone down to what they call the small lots ; I

waited for him till he came up ; I met him on the bridge; I

asked him where he had been ; he told me he had been down
with Hinchman and one or two others, to see about trading

for a farm ; I asked him, said I, what do you want of a farm ?

says he, I don't want the farm ; if I traded for it, I'd deed it

to you ; I says, I don't want a farm—what would I do with

a farm ? I told him, says I, give me a deed for the other

property ; and he said he would give me a deed for it for the

encumbrance that was on it and what he owed me ; I took

at that offer ; I went right up to Mr. Yan Wagoner and got

him to search the title and make out the deed." His counsel

then asked him this question :
" You say, in your last

answer, that you said to Mr. Mead, 'give me a deed for the

other property;' before you said that did Mr. Mead say

anything to you about giving you a deed for the other prop-

erty, and if so, what did he say ? " The defendant answered

:

** Mr. Mead made the first proposition of giving me a deed

for it, and then I told him to give me a deed for what he

owed me and the encumbrance thereon." He was then asked

whether he meant by the expression, " the other property,"

the tavern property, and he replied in the affirmative. His

Vol. XI. M
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counsel then put this question to him :
" Before Mr. Mead

made the proposition of giving you a deed for that property,

as you have stated, did you ever request or propose to Mr.

Mead, in any way, to give you a deed for that property ?
"

to which he replied, " No." According to his statement

then, Mr. Mead, who was then favorably considering Hinch-

raan's proposition for an exchange, in which the latter was

prepared to allow him $8000 for the property, proposed,

alleging no reason, whatever, for so doing, to convey the

Hinchman farm, if he should obtain it, to the defendant; and

on the latter's declining to accept it, then offered to convey to

him the tavern property, which was all the property he owned.

The transaction, according to the defendant, involved the

payment of no money to the old man, nor any obligation to

pay any to him; nor did it secure anything whatever to him.

I am of opinion that the complainants are entitled to the

relief they seek. The defendant's deed will be set aside, and

he will be required to account. He will be allowed the

amount, with interest, of the mortgages held and paid by him,

which were on the property when it was conveyed to him,

and of the amount of the judgments against Richard Mead,

paid by him, and of all other money actually due him from

the latter and allowed as part of the consideration of |2500 ;

and also, all lawful payments, besides the mortgages and judg-

ments, made by him on account of the property since the con-

veyance to him ; and he will be required to account for the

rents and profits since that time.

Gregory and others vs. Cable and others.

1, The fair and reasonable intendment of an allegation in a bill to fore-

close a chattel mortgage, tliat the mortgagor resided in a certain county at

the time of giving the mortgage, is, that he still resided there at the time

of filing the copy as required by the " act concerning chattel mortgages,"
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and relieves the bill from liai)ility to demurrer because it does not thereby

appear that the county in which the copy was filed is the county in which

the mortgagor then resided.

2. An averment of the filing of the copy, " together with a statement of

the amount claimed thereon, as provided by statute for the renewal of

chattel mortgages," is a sufficient averment of compliance with the pro-

vision of the act requiring the filing of a statement exhibiting the interest

of the mortgagee in the property therein claimed by him by virtue

thereof.

3. To a suit to foreclose a chattel mortgage, the mortgagor of the holder

of another mortgage on the property is not a necessary party.

On bill and demurrer.

Mr. J. B. Vredenburgh, for the demurrer.

Mr. A. S. Cloke, contra.

The Chancellor.

The bill is filed to obtain satisfaction of a chattel mort-

gage held by the complainants, out of the proceeds of certain

goods and chattels thereby mortgaged, and which were sold

by the defendant, Cable, as receiver, by consent of the com-

plainants and the defendant, Archibald Maclauchlin, who is

the holder of another mortgage thereon. The complainants'

mortgage was given to The Jersey City Daily Times Associa-

tion, March 13th, 1866, and a copy thereof filed in the office

of the clerk of Hudson county, on the 7th of April, in that

year. A copy was again filed in that office on the 2d of

April, 1867, accompanied by a statement of the amount

claimed thereon. The mortgage was assigned by the associa-

tion to the complainants, on the 21st of May, 1867.

The mortgage of the defendant, Archibald Maclauchlin,

was given to him by James A. Maclauchlin, November 2d,

1871. The defendant Maclauchlin assigned, on the argu-

ment, the following causes of demurrer : That the copy of

the complainants' mortgage, filed on the 2d of April, 1867,

was not filed in the proper county j that the allegation in the
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bill that that copy was filed, " together with a statement of

the amount claimed thereon," is not an averment of compli-

ance with the provision of the third section of the " act concern-

ing chattel mortgages," requiring the filing of a statement

exhibiting the interest of the mortgagee in the property

therein claimed by him, by virtue thereof; that Maclauch-

lin's mortgagor is a necessary party to this suit, and that the

bill is without prayer.

The objection that the copy of the mortgage was not filed

in the proper county, cannot be sustained. The bill alleges

that the mortgagor resided in Jersey City at the time of

giving the mortgage, and the fair and reasonable intendment

is, that he still resided there at the time of filing the copy,

and, besides, the bill states that the filing was according to

the requirements of the statute. The statement of the bill in

reference to the filing of the copy of the mortgage on the 2d

of April, 1867, is, that it was filed in the office of the clerk

of Hudson county, together with " a statement of the amount

claimed thereon, as provided by statute for the renewal of

chattel mortgages." This is a sufficient averment. Ely v.

Carnley, 19 N. F. 496 ; Beers v. Waterhury, 8 Bosw. 396.

Maclauchlin's mortgagor is not a necessary party. The bill

contains a prayer for specific relief, and also a general prayer

for relief.

The demurrer will be overruled, with costs.

Van Dyke v. Van Dyke and others.

1. When a cause is set down for hearing on bill, answer and replicatioa,

the answer is to be taken as true in all matters responsive to the bill, but

is no evidence of matters set up by way of confession and avoidance.

Such matter, to be available to the defendant, must be proved by tes-

timony.



MAY TERM, 1875. 181

Van Dyke v. Van Dyke.

2. An objection to the competency of the complainant to maintain his

Buit, by reason of his failure to join with him an alleged necessary party,

cannot avail a defendant who has proceeded to hearing upon bill and

answer without making proof of the interest of such party in the subject

matter of the suit.

On final hearing on bill, answer and replication.

Mr. P. L. Voorhees, for complainant.

Mr. C. L. Corbin, for defendant, H. L. R. Van Dyke.

The Chancellor.

The bill is filed to foreclose two mortgages upon land ; one

given to the complainant, and the other to Ann W. Van
Dyke, who subsequently marrried O. S. Beldeu, and after-

wards, with her husband, duly assigned it to C. Lippincott

and D. P. Darrell, by whom it was assigned to the com-

plainant. The defendant, Henry L. R. Van Dyke, has

answered. The bill has been taken as confessed as against

all the other defendants. The complainant has filed a repli-

cation to the answer. No testimony has been taken in the

cause. The answer admits the making of the mortgages

and the assignments, but " charges and insists " that the

assignment from Mrs. Belden and her husband, which is set

out in the bill as an absolute assignment, was not, in fact,

absolute, but was a mere hypothecation to secure a loan or

debt due from Mrs. Belden, the precise amount whereof is

unknown to the answering defendant, but which it "charges,"

amounts to less than one-half of the amount of the mortgage,

and that the mortgage is, as to the excess, held in trust by

the complainant for her. The answer also insists that the

complainant cannot, therefore, maintain a suit to foreclose

that mortgage in his own name alone, but must join Mrs.

Belden as a complainant with him. When a cause is set

down for hearing on bill, answer and replication, the answer

is to be taken as true in all matters responsive to the bill.
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but is no evidence of matters set up by way of confession and

avoidance. Such matter, to be available to the defendant,

must be proved by testimony. Roberts v. Birgess, 5 C. E.

Green 139. There is, therefore, nothing to sustain the alle-

gation of the answer as to the interest of Mrs. Belden in the

mortgage assigned by her. The objection, based on the

alleged necessity of her presence as a complainant in the

cause, cannot, therefore, be sustained. There will be a decree-

for the complainant, accordingly.

Dey and others vs. Dey and Foster.*

1. If a trustee commits a breach of trust in the assignment of a bond and'

mortgage, and the assignee is a party to the breach of trust ; or, if there is

any fraud or collusion between them ; or, if the assignee knows, or is suf-

ficiently informed when he accepts the bond and mortgage, that the trustee

has in contemplation a breach of trust, and intends to misapply the money^

the assignee will be decreed to have taken the bond and mortgage in trust

for the beneficiaries under the trust.

2. Trustee decreed to account, and removed ; assignee decreed to deliver

the bond and mortgage to a receiver, and to account for all interest col-

lected by him thereon.

On final hearing on pleadings and proofs.

Mr. C. Borcherllng, junior, and Mr. James Richards, junior

y

(of New York,) for complainants.

Mr. I. W. Seudder, for defendant, Foster.

The Chancellor.

The bill is filed against James R. Dey, as surviving trustee,,

for an account, and for his removal from his office of trustee,,

and to compel him and his wife to convey, for the benefit of

the trust, certain land in New York, the title whereto is held'

*CiTED in Prall v. Hamil, 1 Stew. 70.
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by the latter, alleged to have been fraudulently purchased

with the trust funds ; and to compel the defendant, Foster,

to deliver up, for the benefit of the trust estate, a certain bond

and mortgage assigned to him by Dey, as trustee, and to

account for the interest received by him thereon. The bond

and mortgage in question were given by William H. McClave

and Edmund W. McClave to Charles J. Gilbert, were dated

October 2d, 1865, and were made to secure the payment of

^7000, in two equal installments, one payable in five years,

and the other in six years from that date, with interest.

They were, as is admitted in James R. Dey's answer, held by

Jacob C. Dey and him as trustees, under the trusts contained

in a deed from Richard Dey to them, and were assigned to

them by Gilbert on the 5th of October, 1865. On the 7th

of January, 1868, James R. Dey, who then held them as sur-

viving trustee, assigned them (the whole of the principal

being unpaid) to Foster, at a discount of $1000. Foster and

Dey each occupied a desk in the same office in New York at

that time, and had done so for some years previously, and

their business relations had been, and then were, very intimate.

The question discussed at the hearing was, whether Foster

ought to be decreed to hold the bond and mortgage in trust

for the cestuis que trust under the deed from Richard Dey.

The principles on which the decision of this question depends

are well established. If the trustee committed a breach of

trust in the assignment of the bond and mortgage, and Foster

was a party to the breach of trust ; or, if there was any fraud

or collusion between them ; or, if Foster knew, or was suffi-

ciently informed when he accepted the bond and mortgage,

that Dey had in contemplation a breach of trust, and intended

to misapply the money, Foster must be decreed to have taken

the bond and mortgage in trust for the beneficiaries under

the trust deed. Field v. Schiefelin, 7 Johns. Ch. R. 150;

Nichols V. Peak, 1 Beas. 69 ; Pendleton v. Fay, 2 Paige 202.

The bill states, on information and belief, that James R. Dey

assigned the bond and mortgage to Foster, to secure an indebt-

edness of Dey to him, of over $15,000, and tiiat Dey was then
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insolvent, and known to Foster to be so. The answers of

Dey and Foster explicitly deny the alleged insolvency, and

that the assignment was made to secure any existing indebt-

edness; bat allege, on the other hand, that Dey was entirely

solvent, and tiiat the bond and mortgage were sold by him to

Foster for cash, paid on that account alone by Foster to him.

It appears that Dey was then very largely engaged in the

manufacture of fertilizers, which were sold by Foster for him

on commission, the latter making advances on the goods. It

also appears that, in July, 1868, (the bond and mortgage

were assigned to Foster on the 7th of January, 1868, though

purchased by Foster, as is alleged, on the 14th of December

preceding,) they entered into an agreement with each other,

by which Foster agreed to make advances to Dey, not to

exceed $50,000, on fertilizers, at the rate of $12 per ton of

forty bushels ; to be manufactured by the latter, and stored,

but not to be sold before the 1st of January following ; after

which time Foster was to have the monopoly of the sale

thereof, and to apply the proceeds to the repayment of his

advances and his commissions, and of an existing indebted-

ness of $55,363.17, found due from Dey to him on an account-

ing between them, and for which he held certain goods and

business securities applicable thereto. This arrangement was

evidently made to supply Dey with capital in his business.

Dey, in his answer, alleges that at the time of the sale of the

bond and mortgage he was doing a very large and prosperous

business, his transactions in which amounted, in 1867, to

$800,000, and in each of the years 1868 and 1869, up to the

time of his bankruptcy, which took place in the last mentioned

year, to $1,500,000, and that he was daily in the receipt of

large sums of money, and sometimes kept in bank an unem-

ployed balance of over $20,000. He offers no proof, how-

ever, that his affairs were in this flourishing condition. On

the other hand, it appears that at the time when the sale of

the bond and mortgage was made he was in the habit of bor-

rowing of Foster large sums of money for use in his business

Although Foster, in his answer, evasively says that during
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the period in which he sold property for Dey on commis-

sion, " there may have been times when the advances to Dey

exceeded the property on hand, but in all such cases, if any,

the advances were all repaid by the sale of fertilizers ;" and

although, in his testimony, he said that he was not able to

say that Dey owed him anything on the 14th of December,

1867 (the time of the purchase of the bond and mortgage,)

and added, that if Dey did owe him anything, it was for

advances on fertilizers
;
yet it appears by evidence produced

by him, that at that time Dey owed him $51,045.02, on

account of advances, an indebtedness which, in July follow-

ing, had increased to the sum of $55,363.71 ; and it also

appears that, at the time^of the purchase of the bond and

mortgage, Dey owed him, for borrowed money, $4500, and

that that debt had been secured by mortgage on Dey's real

estate, in Jersey City, since the preceding month of February.

If, at that time, Dey had indeed such abundant resources, it is

difficult to conceive of a reason which, to the mind of a busi-

ness man, would have seemed to warrant him in selling these

trust securities at a very large discount, although they were

perfectly safe, and no necessity for their sale existed, and

that, too, without any consultation or even communication

on the subject with those whom he represented. If, on the

other hand, he was in need of money, an illegitimate reason

for the sale appears. Foster professes to be unable to give a

statement of the credits to which Dey was entitled in their

mutual business dealings. Though notified to produce his

books he does not do so, and gives no satisfactory reason for his

failure to produce them. To the questio-n whether, in Decem-

ber, 1867, he had not either a conveyance of, or a mortgage

upon, or a lease of every piece of real estate of which he knew
Dey to be the owner, or which he knew Dey to be interested

in, he answers that he does not recollect. These things cast

discredit on his statement that Dey at the time of making

the assignment was not indebted to him, except it might

have been on account of advances on fertilizers, which were

sufficiently secured. Dey committed a devastavit of the trust
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estate to the extent of the amount of the McClave mortgage.

I cannot doubt that he contemplated committing it when he

sold the bond and mortgage ; nor can I doubt that Foster,

with his intimate relations with Dey, knew, or had reason to

believe, that the latter proposed to use the money he might

receive for these securities for his own purposes. After the-

assignment of the bond and mortgage, and up to April 2d,.

1870, Dey collected the interest, aud in one instance a debt

of his amounting to $85, due the mortgagors, was deducted

by them out of the interest, without remonstrance or remarks

The clerk by whom the interest was collected was Dey's

clerk, and he receipted in the name of Dey, as trustee, for the

interest. He did not know of the assignment, as appears

from Foster's testimony. This evidence shows collusion and

fraud. Foster does not plead ignorance of the character of

the securities he claims to have purchased. He was in doubt

as to whether he could safely purchase the bond and mort-

gage, because they were held by Dey, as trustee ; and he

consulted counsel here and also in New York, on the subject..

He swears that Dey did not tell him, nor did he know to

what use the money paid for the assignment was to be-

applied. Surely, common prudence would have dictated an

inquiry on that score. According to his own testimony, hi&

inquiry of his counsel was not whether he could safely buy

the bond aud mortgage, but whether he could buy them

;

that is, whether Dey could make a legal title to him for

them. It appears that he made no inquiry as to the value of

the mortgaged premises, nor as to the bond and mortgage,

but purchased the latter without inquiry, on the representa-

tion of Dey that the mortgaged premises were worth more

than the mortgage. Though Dey, as Foster claims, was

entirely solvent, yet it would appear that the pressing offer

by Dey to sell a trust bond and mortgage at over fourteen

per cent, discount, excited neither surprise nor inquiry on

the part of Foster. Nor is this discount to be accounted for

on the ground of the hazardous or doubtful character of the

securities ; for Foster had no doubt on that score ; and there-
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appears to have been no room for any. I am unable to

resist the conclusion that Foster knew that Dey was disposing

of the bond and mortgage for his own use. Though Dej
alleges that he sold the bond and mortgage in order to put

the money where it would produce a better interest, and that

he did, in fact, invest it in paying for the building of two

dwelling-houses he had erected on a tract of thirteen lots of

land, which he owned in Jersey City, yet it is very clear that

if he so used the money, it was in payment of his own debts,

and that, although he caused Middleton Bell, to whom he

had conveyed the property, or caused it to be conveyed, to

convey it to him in trust, in December, 1870, it was for the

purpose of, in that way, accounting for the trust money
which he had fraudulently converted to his own use.

Dey must account, and he will be removed from his office of

trustee. Foster will be decreed to deliver up the bond and

mortgage to a receiver, and to account for all interest collected

by him thereon. The evidence does not sustain the allega-

tion of the bill as to the purchase of the property in the

State of New York with money of the trust estate.*

Abbott vs. Case.

The uncorroborated testimony of the complainant, discredited by his

own conduct, cannot avail him, in the face of the explicit denials of the

defendant's answer and testimony in matters constituting the equity of the

bill.

On final hearing on pleadings and proofs.

Mr. R. 8. KM and Mr. G, A. Allen, for complainant.

Mr. J. N. Voorhees and Mr. J. Vanatta, for defendant.

* Decree reversed, 12 C. E. Gr. 599.
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The Chancellor.

The parties to this suit, both of the county of Hunterdon,

entered into co-partnership together in the business of buying

and selling horses, cattle and sheep, about the 1st of April

1865. The partnership continued until the 1st of Januar)

following. They were each to contribute an equal share of

the capital, and equally to bear the losses of the business.

They purchased only four droves, which were respectively

bought in June, July, August and September. They appear

to have had a settlement between them on the 13th of Novem-
ber, 1865, when some of their accounts were as yet outstand-

ing, and to have attempted a further settlement about the 1st

of February following at the store of George Rea, in Flem-

iugton, where they met for the purpose. No settlement was

then made, and they subsequently each appointed an arbitra-

tor, with a view to a settlement ; the complainant appointing

Miller Kline, and the defendant appointing A. Y. Van Fleet.

With these arbitrators they afterwards met at the office of

Mr. Van Fleet in February, 1866, and there effected a settle-

ment, as the defendant insists, of all matters in difference

between them as partners, except as to $2000, which the com-

plainant claimed to have contributed as capital, but which

the defendant claimed that he himself had furnished, and the

sum of $125 paid by Richard Emmons to the complainant,

for a debt due from the former to the firm, and which the

complainant insisted he had immediately paid over to the

defendant, who denied that he had received it.

The bill states the partnership and its terms ; that the firm

continued from the 1st of April, 1865, to about the 1st of Janu-

ary, 1866 ; that by the agreement between the partners the de-

fendant was to keep the books and be cashier, while the com-

plainant was to confine himself to buying, selling and handling

the stock ; that the defendant kept the books accordingly, and

received all the money of the concern, and if any was received

by the complainant it was at once paid over by him to the

defendant; and that the complainant contributed to the part-

nership of his own money $5813.73, and the firm borrowed
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$4000. The bill charges that the defendant appropriated to

his own use large quantities of stock belonging to the firm,

for which he never accounted ; that large quantities of stock

for which he did account were accounted for at a price far

below their true value, and that large quantities of stock

bought by the firm remain wholly unaccounted for ; that the

defendant refuses to account for large amounts of interest

received by him on debts due the firm ; and that after the pur-

chase of the last drove, and while the complainant had gone

west to buy stock on his own account, the defendant, by the

false representation that the complainant had absconded,

being largely in debt to the firm, so that the defendant was
likely to lose by him, collected from the debtors of the firm

large sums of money, and also promissory notes in his own
name, on which he has collected large sums for which he will

not account, while at that time he was in fact largely in debt

to the concern. It further charges that he represented to the

complainant that a number of the horses and cattle of the

firm had been sold at a profit, when no sale had been made,

and in fact converted them to his own use at a price far below

what could have been got for them ; that he refuses to per-

mit the complainant to examine the books of the firm ; that

he bought with the firm's funds of John T. Hewitt, cattle to

the amount of $1105.44, to secure an individual claim he had

against Hewitt, and to secure the claims of other creditors,

who gave him large sums of money as compensation for

securing their claims against Hewitt, for which he refuses to

account ; and that he refuses to account at all for his dealings

with the firm and its property. The bill prays an account

;

that the defendant may be compelled to submit the books and

accounts of the concern to the complainant's examination, and

that the defendant may be decreed to pay any amount which,

on the accounting, may appear to be due to the complainant.

The defendant answered the bill, denying its charges and

making discovery. A very large amount of testimony has

been taken in the cause on each side.
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That these parties settled their pai'tnership accounts, as far

as was then practicable, on the 13th of November, 1865, is

beyond dispute. There then appeared to be due to the com-

plainant, for money contributed, ^3101.25, and, at the close

of that settlement, he had received $3315.68. It is proved

also, that the parties made a settlement in the office of Mr.

Van Fleet, in February, 1866. Tliis was final as to all

things, except the disputed claim of $2000, for cash which

the complainant alleged he had paid of his own money on

account of the second drove, and $125 which he had received

from a debtor of the firm, and which he accounted for as

having been forthwith paid over by him to the defendant,

but the defendant denied that the money had been paid over

to him. At this latter settlement, the complainant's share of

the profits of the concern was agreed to be $1562.19. This

sum, with the amount of his contribution, made the sum of

$4663.42, from which was deducted the amount ($3315.68)

of the payments and receipts with which he was chargeable

up to the 13th of November, 1865, and with which he was

charged in the settlement then made. Against the balance

of $1347.74, increased by items omitted to $1368.24, he was

charged with the money paid by Emmons to him, a note of

George Kuhl, a note of George F. Wilson, and an account

due from Minard W. Abbott—all assets of the firm, and all

accepted by him as cash. These amounted to $1224.01 ; and

for the rest of the amount the defendant gave him his check

for $144 23. These settlements are conclusive as to all of

the complainant's demand, except the items of $2000 and

$125, respectively, which were understood to be disputed,

and were considered to be open to investigation accordingly.

As to the $125; the complainant admits that he received

it, but alleges that he immediately handed it over to the

defendant, in the presence of Emmons who paid it to him.

The complainant says the amount was $125, but it appears

by the testimony of Emmons that it was only $115, he

having retained, out of the amount due the firm, $10 on

account of a debt due him from the complainant. Emmons
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testifies that he paid the money to the complainant in the

presence of the defendant, but does not corroborate the com-

plainant further. He says he did not see the complainant

hand the money over to the defendant. The defendant

-denies the receipt of it. The complainant has not proved

the delivery of the money to the defendant. The charge of

the $125 against the former appears, therefore, to have been

right. The $2000 in dispute, is a sum of money which the

complainant paid to one Jesse Erwin, in Ohio, on the 4th of

July, 1865, on account of sheep bought by Erwin for the

firm. That this money was paid at that time and place, and

on that account, cannot be doubted. Tiie defendant insists

that the money, though paid by the complainant, was the

defendant's money, and was delivered by the former to the

latter at Paoli, in Pennsylvania, for use in their partnership

business in paying for sheep which the complainant, who
was then on his way to Ohio to purchase stock for the firm,

might buy, or for sheep which had been bought for them by

Erwin. The defendant, up to the time of the meeting in the

-oflBce of Mr. Van Fleet for settlement, and on the first d ly

of the meeting there, insisted that he had delivered the

money to the complainant in the bank, in Flemington, on

the 3d of July, 1865. On the second and last day of the

meeting, he stated that he was mistaken as to the place

where the money was delivered ; that as he was going home

from the first meeting it suddenly occurred to him that he

was in error on that score, and that he, in fact, delivered the

money to the complainant at the railroad depot in Paoli;

that he had drawn part of the money from the bank on the

3d of July, and offered to hand the $2000 to the complain-

ant in the bank, but that the latter, expressing apprehension

lest they should fail to reach the railroad station in time to

take the train in which they proposed to leave Flemington

that afternoon, requested the defendant to defer delivering

the money to him until they should have got beyond Phila-

delphia ; that he retained the money accordingly, until they

arrived at Paoli, which is a railroad station beyond Phila-
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delphia where they were to part company, the complain-

ant to go on to Ohio, and the defendant to stop, to bring

back to Flemington some sheep which were there belonging

to the firm ; that when they arrived there they stopped at

the hotel, part of which was used as a railroad station-house,

and obtaining a light and the use of a room for a few

moments they went into the room together, and the defend-

ant there gave the money to the complainant who left for

the west in the next train. To this the complainant replied

that he did not stop at Paoli on that occasion, except to

change his ticket for a drover's pass, and went on in the

same train in which he had arrived there. The defendant is

corroborated in his statement as to the occurrence by the

boy who accompanied them to Paoli, who testifies that the

complainant did stop there, as the defendant says ; that they

did obtain the light and room, and went into the room

together, and that the complainant did not leave Paoli in the

train in which they came. The defendant is also corrobo-

rated by the bar-keeper, and the keeper of the hotel. There

is, also, some corroboration in the fact that, on the 3d of

July, he drew out of the bank in Flemington, on his own

check, about $800. The testimony of Joseph S. Higgins,

the complainant's brother-in-law, adduced in corroboration

of the complainant's statement, appears to me to be unworthy

of credit. Apart from the criticism to which the testimony

itself is liable, the transaction between him and the com-

plainant, in which the latter, after the settlement at Mr. Van
Fleet's office, gave up to Higgins, as payment for wages due

him from Case and Abbott, the note of the latter for $217.14,

which had been taken by the complainant in that settlement,

renders his testimony suspicious, to say the least of it. No
wages were due from the firm to him, and yet, without con-

sultation with the defendant, and after the settlement, the

complainant delivered up this note to Higgins as payment of

wages assumed to be due to him from the firm, and in this

suit claims an allowance of the payment.
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The books of the concern are produced by the defendant,

and the entries therein are in accordance with his claim, that he

furnished the $2000 in question. The complainant himself

had a book in which he had entered his contributions to the

capital of the concern, and other matters relating to the trans-

action of its business by him. This book he had at both

settlements, but he refuses to produce it in this cause. There

was a statement made by him and the defendant at the first

settlement, and it was taken by him at the close of the settle-

ment, but he does not produce it. There were statements

made at the last settlement. These went into the hands of

his counsel. He does not produce them. Notice was given

to him to produce the book and these statements. The excuses

given for their non-production are, by no means, satisfactory.

The defendant swears that at the first settlement all the part-

nership matters were settled between him and the complainant^

as far as then practicable, and that it included the money con-

tributed by the complainant to the concern. The complainant

testifies that these contributions were not included. It seems

altogether improbable that, in that settlement, those contribu-

tions did not enter into the calculations of the parties, and

the evidence of his admissions to Dilts and Bateman is con-

clusive that they did. His account of his contributions, given

in his testimony, is in conflict with his statement in the bill.

In the bill, he says he contributed to the concern of his own
money, $5813.73. In his testimony, he says he contributed

to the first drove, $2500, besides $18 or $20 for expenses;

to the second, over $3000; to the third, between $2000 and

$3000, and perhaps more; and to the fourth, $418; over

$8000 in all. His statements of the amount of his payments

on the third drove are clearly unworthy of credit. He swears

that the defendant claimed to have paid on that drove, to one

Anser Cole, a little over $800, and he says he told him he

did not, fiar he, the complainant, had paid it himself. He
subsequently swears that he paid Cole $500, detailing the

circumstances. Cole swears that he paid him only about

$200, and that the defendant paid him $600 or $650. The

Vol. XI. N
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defendant testifies that the complainant paid Cole $150, and

he paid the balance. The complainant's testimony as to his

payments on the third drove is, in another respect, erroneous.

He claims to have paid a Mr. Warner about $300. The evi-

dence is, that the money was paid by the defendant. The

defendant's statements as to the contributions of the complain-

ant to the third and fourth droves, are undoubtedly correct.

As to the second, the complainant claims also to have paid

David Casselman $405 ; Nathan Prim, $75 at one time, and

$7 at another, for which, besides the money which he alleges

he paid Cole, he says he has not had credit. The defendant

admits that the complainant paid Cole $150, and gives him
credit for it, but he denies that the complainant paid Cassel-

man or Prim the $405 and $75 respectively, but says he paid

them himself, having given the money to the complainant for

the purpose. In the settlement at Mr. Van Fleet's office,

the complainant made no claim to any credits not given to

him by the defendant, except the $2000 paid to Erwin. He
did not claim to have contributed the money paid Cole, beyond

what was credited to him by the defendant, nor the money he

now claims to have paid Casselman, Warner, or Prim. He
did not then claim any more than he was credited with in the

books kept by the defendant ; and when Mr. Van Fleet called

his attention to the fact that his own book did not support

his claim in these respects, he said that he must have neglected

to enter the $2000 in his book. Mr. Van Fleet testifies that

the charges in the complainant's book, of his contribution to

the concern, and the credits in the books kept by the defend-

ant, correspond exactly. It is not credible that the com-

plainant would have omitted from his book charges to the

amount, as he now claims, of about $4000, if he had, in fact,

made such contributions. The complainant's refusal to pro-

duce, or satisfactorily to account for, the documentary evidence

in his possession or under his control, of necessity weighs heav-

ily against liim in this controversy. Especially so, seeing that

it is coupled with an attempt to deny the existence of his

book, when the evidence against him on that score is over-
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whelming. So also of his denial that the book produced by

the defendant was the book in which the partnership accounts

were kept, when it is in evidence, undisputed, that that book

was produced and used at the settlement at Mr. Van Fleet's

office as the book of the partnership accounts, and no sugges-

tion or intimation was made by the complainant that it was

not what it was represented to be.

The bill will be dismissed, with costs.

KiTTREDGE and wife vs. Neumann and wife and others.*

The owner of mortgaged premises, subject to a purchase money mort-

gage given by her and containing an agreement on the part of the mort-

gagee to release portions of the mortgaged premises upon the delivery to

her of a new mortgage or mortgages on the released portions, for such

sums as might, in her opinion, be fairly proportioned to the whole sura;

such new mortgage or mortgages to be the first lien or liens upon the

premises so to be released ; executed, on the 1st day of April, 1873, a

conveyance of portion of the mortgaged premises. On the same day, the

purchaser executed three mortgages on the parcel so conveyed, to secure

,part of the purchase money. These mortgages contained a statement

" given to secure the payment of a portion of the purchase money."

The papers were all left in the hands of the attorney, to be delivered or

exchanged, and recorded as soon as a release could be procured from the

original mortgages of the premises so conveyed. A final arrangement

for release was made on the 9th or 10th of July. On the llth of July,

one of the three mortgages aforesaid was assigned to the original mort-

gagee ; this mortgage was intended to be the first lien on the premises, in

accordance with the agreement aforesaid; and on the 12th of the same

month, a release of the premises so sold, executed on the 5th of the pre-

ceding month of May, and left with the same attorney to be held until

further instructions, was directed to be delivered. The papers were all

put on record at the same time. Between the 1st of April and the 12th of

July, the purchaser erected a stable on the lot so released. The vendor (a

married woman) saw this building in process of erection, but gave no

consent thereto, nm did she file any dissent. The original mortgagee knew

nothing of it. Held—
1. That lien claims for materials and labor in the construction of the

stable, were prior to the lien of the mortgage assigned to the original

mortgagee.

* Cited in Clark v. Butler, 5 Stew. 668.
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2. That the mortgage assigned to the original mortgagee was given to

secure purchase money, gives it no priority over the lien cfeims ; the liena

had attached, and were encumbrances on the land when the purchaser

took title, and her mortgage for purchase money was subject to them.

3. The vendor having filed no notice of dissent, as provided by the

ninth section of the mechanics lien law, Rer mortgages are also subject to

the mechanics liens ; that they were given for purchase money, cannot

avail her.

Mrs. Kittredge was the owner of a tract of land of twelve

acres, subject to a purchase money mortgage for $25,000, which

was held by Mrs. Howe, the former owner. This mortgage

contained an agreement on the part of the mortgagee, to

release portions of the mortgaged premises upon the delivery

to her of a new mortgage or mortgages on the released por-

tions, for such sums as might, in her opinion, be fairly pro-

portioned to the whole sum ; such new mortgage or mort-

gages to be the first lien or liens upon the premises so to be

released. In March, 1873, Mrs. Kittredge and her husband

^agreed with Mrs. Neumann, in writing, to sell and convey to

her a lot of two acres, part of the twelve acres, with a cottage

thereon. The price was to be $14,000. Of this, $500 were

paid in cash, on the execution of the agreement ; $3000 were

required to be paid in cash, on the 1st of April, 1873, and

$10,500 were to be secured by mortgage on the premises.

The papers were to be exchanged, and possession of the pro-

perty to be given, on the 1st of April. On that day, Mrs.

Neumann was not ready with the cash payment of $3000,

and proposed to give a note for it at one month, secured by

mortgage ; and Mrs. Kittredge had been unable to make
any satisfactory arrangement with Mrs. Howe for the release,

Mr. and Mrs. Kittredge, and Mr. and Mrs. Neumann met

at the office of Mr. J. L. Blake, where the papers were to be

exchanged, and executed and acknowledged the following

papers : a deed for the property from Kittredge and wife to

Mrs. Neumann ; a bond and mortgage for $5000, from Neu-

mann and wife to Mrs. Kittredge ; a bond and mortgage for

$5500, from Neumann and wife to Mrs. Kittredge, and a

note and mortgage for $3000, from Neumann and wife to
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Mrs. Kittredge. All of these papers bear date on the 1st of

April, 1873, which was also the time when they were

acknowledged. The mortgages were all on the property sold

by Mr. and Mrs. Kittredge to Mrs. Neumann. Tlie mort-

gages contain the statement that they were " given to secure

the payment of a portion of the purchase money" for the

premises. The parties then agreed to leave all the papers in

the hands of Mr. Blake, to be delivered or exchanged, and

to be recorded by him, as soon as Mrs. Kittredge should be

able to procure the release from Mrs. Howe.

On the 5th of May, 1873, Howe and wife executed and

acknowledged a release for the premises, and left it with Mr.

Blake, to be held by him until they should give him further

instructions. Kittredge and wife were unable to make a satis-

factory arrangement with Mrs. Howe earlier than the 9th or

10th of July, 1873. On the 11th of July, in pursuance of this

arrangement, Mr. and Mrs. Kittredge executed and acknow-

ledged an assignment to Mr. Howe of the $5000 bond and

mortgage, and left it with Mr. Blake, with instructions to

deliver it whenever he might be authorized to use the release.

This mortgage was intended to be the first lien on the prem-

ises, in accordance with the terms of the agreement contained

in the Kittredge mortgage held by Mrs. Howe. On the

afternoon of the same lith of July, Mr. Blake notified Mr.

Howe, by letter, that the $5000 mortgage had been so

assigned, and that the payment thereof had been guaranteed.

On the 12th of July, Mr. Howe instructed Mr. Blake to

deliver the release ; and on the same day, Mr. Blake ex-

changed or delivered all the papers, putting the deed, mortgage,

release and assignment, on record. The exchange and record

were simultaneous, and the mortgages were recorded in the

•order above stated. Between the 1st of April and the 12th

of July, Harrison and Gilford, and Paul H. Lutz, respect-

ively, furnished certain materials for, and performed certain

labor in the erection of a stable on the premises in question,

for and at the request of Mr. Neumann. Both Mr. and Mrs.

Kittredge saw this building while it was in process of erec-
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tion, but gave no consent thereto, and did not file any dissent-

Neither Mr. nor Mrs. Howe knew anything about it. Nor
did Mr. Blake, until subsequently to the exchange and re-

cording of the papers. On the 19th of May, 1874, Harrison

and GifiFord filed their claim of mechanics lien against the

building and land, and the estate of Mrs. Neumann therein^

as the owner in fee simple. Suit was brought against Mr.

Neumann, as builder, and Mrs. Neumann, as the owner, and

judgment was recovered July 3d, 1874, for $701.55 damages,

besides costs. On the 21st of May, 1874, Paul H. Lutz filed

a similar claim of mechanics lien, and judgment was recov-

ered thereon, August 27th, 1874, for $598.08 damages,,

besides costs.

On final hearing on pleadings and proofs.

Mr. John L. Blake, for complainants*

Mr. John W. Taylor and Mr. C. L. C. Gifford, for the lieu

claimants.

The Chancellor.

The question presented is, whether the lien of the builder

of the stable is prior to that of the mortgages of Mrs. Kit-

tredge and Mrs. Howe. As for Mrs. Howe, her release is

conclusive against her. After the stable had been built, she

released the premises from the lien and operation of the

mortgage. According to the terms of her mortgage, she

could not have been required to release, unless, in her

opinion, the new mortgage for the part which she wa&

called upon to release, should be fairly proportioned to the

whole amount of her encumbrance, nor unless the new mort-

gage was a first encumbrance. She, then, had the means of*

protecting herself against the lien claims. When she released

the premises, and so enabled Mrs. Kittredge to convey to

Mrs. Neumann, the stable had been built. She has no

equity in the premises, as against the lien claimants.
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It is urged, however, that the mortgage taken by her by

assignment from Mrs. Kittredge, was given to secure pur-

chase money, and it is contended that it should therefore

have priority over the lien claims. But, though given

for purchase money, it was given to Mrs. Kittredge on the

sale by her to Mrs. Neumann, and at the time of the sale

the liens had attached to the land in the hands of Mrs. Kit-

tredge ; so that she conveyed it to Mrs. Neumann, subject to

tiiem. They were encumbrances on the land at the time

Mrs. Neumann took her title, and her mortgage for part of

the purchase money was subject to them.

As to Mrs. Kittredge, she gave possession of the premises

to Mrs. Neumann, in April, 1873, before the deed from her

to the latter was delivered ; she knew that the stable was

being built, for she saw it daily, while in the course of con-

struction. She of course knew also, that Mrs. Neumann

had no legal title to the land. She might have protected

herself against the claims of the builders, by filing her dis-

sent. She did not see fit to do so. The ninth section of the

mechanics lien law {Revision) provides, that any married

woman upon whose lands any building shall be erected or

repaired, or whereon any fixtures shall be put, shall be taken

as consenting to the same, and such building or buildings, and

curtilage whereon the same are erected, shall be subject to

the lien created by that act
;
provided always, that in case

any married woman shall cause to be filed in the clerk's

office of the county wherein such building or buildings are

located, a notice in writing, describing the property, and that

she does not consent to the erection or repairing of such

building or buildings on her lands, and that the same is

being done against her wishes and consent; then, in such

case, the building or buildings and the curtilage whereon

the same are erected, of any married woman, shall be free

from the lien given by that act, from the time she shall have

filed a notice as aforesaid. Mrs. Kittredge, by filing the

notice provided for in the act, might have protected herself

against the lien. The work was commenced and carried to
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its completion in lier sight. Tiie person who caused the

building to be erected was not a stranger, but was in

possession under her. She has no equity to protect her

against the lien claims, and the statute gives them priority

over her mortgage. That her mortgage was given on account

of purchase money cannot avail her, for the reasons above

suggested in connection with the mortgage held by Mrs.

Howe by assignment.

Mosser and others v. The Pequest Mining Company
and others.

1. Where a controversy is already before this court and the whole mat-

ter may be adjusted here, and in justice to some of the parties to it ought

to be disposed of here, jurisdiction will be retained.

2. Where the effect of the dissolution of an injunction will be to permit

the defendants to proceed at law to enforce their claim against a fund in

controversy, and to compel the holders of the fund, in order to protect

themselves against loss from conflicting claims, to seek the aid of this

court, the injunction will be retained.

On motion to dissolve injunction.

Mr. J. M. Robeson, for the motion.

Mr. J. G. Shipman, contra.

The Chancellor.

The complainants file their bill to compel payment to them,

under what they insist is an equitable assignment, of certain

money in the hands of The Pequest Mining Company, due

to Samuel McHose, on a contract made by him with that

company for building a furnace for them in Warren county.

The complainants, being creditors of McHose, who was in-

debted to them for materials furnished for the work, obtained
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an order from him on the company, for the money so due to

them. This order was exhibited to the president, who re-

tained it. Afterwards another one for a larger amount was

drawn on the company by McHose, in favor of the complain-

ants, for the amount of the former order and other money due

to the complainants from McHose. This was also exhibited

to the president, and was left with him in substitution for the

former order. The defendants, Cole and Heilman, were also

creditors of McHose, who was indebted to them also for

materials furnished for the furnace. He gave them an order

on the company for the amount of their claim, which was

exhibited to the president on the sanie day on which the first

mentioned order of the complainants was exhibited to him.

This order the president also retained in his possession. The

complainants insist that the order in favor of Cole and Heil-

man was shown to the president after theirs was exhibited to

him. Cole and Heilman subsequently gave notice under the

mechanics lien law to the company, of their demand against

McHose, and notified and requested them to retain the

amount out of any money then due, or which might there-

after become due to McHose, on account of the contract.

Subsequently to the giving of this notice, the complainants

gave a like notice to the company in respect of their demand,

and also notified them that they claimed the money in their

substituted order mentioned, on the ground of equitable assign-

ment. On the filing of the bill an injunction was granted to

restrain the company from paying to Cole and Heilman the

money claimed by them. Cole and Heilman having answered

the bill, now move to dissolve the injunction. They insist

that they should be permitted to proceed at law to enforce

their claim in pursuance of their notice, leaving the complain-

ants to enforce theirs, if any they have, against the company

on the ground of equitable assignment ; and they insist they

have no interest in this suit. The company are the holders

of a fund in which the complainants claim an interest adverse

to that of Cole and Heilman. The controversy between the

parties is in reference to that fund. If the complainants
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establish their claim of equitable assignment, they will be

entitled to priority in payment over Cole and Heilman. To
permit the latter to proceed against the company at law, will

compel the company, in order to protect themselves against

loss from these conflicting claims, to seek the aid of this court.

The controversy is already here, and in justice to the com-

plainants and the company it should be disposed of here.

Cole and Heilman may file a cross-bill in this suit to establish

their claim, and the whole matter may be adjusted in this

court, and the money awarded according to the rights of the

parties. The motion to dissolve the injunction will be de-

nied, but without costs.

Phillips vs. Helmbold.

1. A fund in court under a foreclosure suit, directed to be transferred

to the credit of a suit for specific performance against the mortgagor, ad-

judged bankrupt while these proceedings were pending, and to be subject

to equities accordingly.

2. The fund held to belong to the assignee of the bankrupt, but retained ia

court, subject to a formal application by the purchaser under the foreclosure

(complainant in the suit for specific performance) for indemnity out of the

same, for money paid by him in purchasing an outstanding title, superior

to the bankrupt's, to a part of the mortgaged premises which he had con-

tracted to sell to such purchaser, but to which he had no title at the time

of making the contract upon which the suit for specific performance was

brought; and, also, for indemnity for expenses of the foreclosure suit,

which were necessary in order to free the title from the lien of the

inchoate right of dower of the bankrupt's wife.

3. Interest on money ordered to be paid into court, and paid in with

such money, by the purchaser, not allowed him, he having been in posses-

sion of the premises ever since the making of the order.

4. An attachment levied on the bankrupt's estate after the commence-

ment of proceedings in bankruptcy and before the adjudication, is not a

lien on the fund superior to the title of the bankrupt's assignee. The

assignment vests in the assignee all the bankrupt's estate as it was at th»

filing of the petition in bankruptcy.
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5. That the assignment to such bankrupt's assignee was not recorded in
the county where the lands lie, cannot aid such attachment. The record-

ing of the assignment is not essential to the validity of the transfer, and
the failure to record it does not affect the title and rights of the assignee.

6. The limitation declared by the second section of the bankrupt act,

that a suit by or against an assignee touching the property and rights of

the bankrupt must be brought within two years, does not extend to or

include an application by the assignee for moneys paid into court belong-

ing, in part at least, to the bankrupt's estate, and directed to remain in

court to answer an alleged claim against it, when established.

On application for surplus money.

Mr. H. 31. Lummis, for Lewis J. Phillips.

Mr. S. B. Ransom, for "Wyatt, assignee in bankruptcy^

representing claim of Hudson and Menet.

Mr. Joseph Coult, for Helmbold's assignee in bankruptcy^

ifr. W. Z. Lamed, (of New York,) for Mrs. Helmbold.

The Chancellor.

On the 15th of November, 1871, Henry T. Helmbold was
the owner of the mortgaged premises which were sold under

the execution in the foreclosure suit in this court, brought by

Joel Parker and others against Henry T. Helmbold and

others. They were then subject to the mortgage of $35,000
which was foreclosed in that suit. On that day he entered

into a written agreement with Lewis J. Phillips, for the sale

of the property to the latter, for $70,000, in which sum was

to be included the amount of that mortgage, the payment of

which Phillips was, consequently, to assume. The deed was
to be delivered on the 29th of November, 1871, and the title

was to be in fee simple absolute, and satisfactory to the coun-

sel of Phillips, and free and clear of all right of dower and

other liens and encumbrances of every description, except the

mortgage, and to be conveyed by full covenant warranty

deed, in which Helmbold's wife was to join. Helmbold

having failed to comply with his agreement, Phillips, on the
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18th of December following, filed his bill in this suit for

specific performance. Helmbold did not appear, and on the

8th of February, 1872, the complainant was ordered to pro-

ceed to prove the allegations of his bill, and to bring on the

hearing of the cause, ex parte. The cause having been brought

to hearing, for further directions on the pleadings and the

proofs taken in pursuance of that order, an order of refer-

ence to a master was made on the 9th of May, 1872, to

ascertain, compute and report the nature and amounts of the

incumbrances, by way of mortgage, tax, or otherwise, on the

premises. On the 25th of July following, the master

reported that there was, upon the premises, the mortgage

above mentioned for $35,000 and interest ; that it was given

to secure the payment of seven bonds, of $500 each, with

interest, six of which were held by Joel Parker and others,

<3ommissioners, and the other was- held by the trustees for

the support of public schools for the State of New Jersey

;

that there was due on the mortgage, $36,429.17; and that

there was due to Phillips the sum of $776.50, paid by him

for taxes on the property, and interest thereon, and that there

was due on a judgment recovered in the Supreme Court by

Hudson and Menet, the sum of $18,924.53. The suit in

which this judgment was recovered was commenced by

attachment on the 4th of May, 1871. On the 25th of July,

1872, a final decree was made in the suit, directing Phillips

to pay into this court $13,629.69, the balance of the purchase

money remaining after deducting therefrom the amount due

on the mortgage and judgment, and the amount due Phillips

for taxes paid by him, and interest, and that, immediately on

such payment, Helmbold should specifically perform the

agreement, and convey the property to Phillips, by deed

with general warranty and the usual full covenants, subject

to the encumbrances reported by the master ; and that Phillips

be allowed, out of the purchase money, the amount of those

-encumbrances, $56,370.31, with interest from the date of the

report; and he was thereby authorized to pay, cancel and

discharge those encumbrances out of the sum so allowed to
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him, and to take from the lienors, and surrender to Helm-
bold, on request, proper receipts, vouchers, and acquittances

therefor. Phillips did not pay the money into court. The
judgment was assigned by Hudson and Menet to Siegmund

I. Meyer, on the 24th of July, 1872, the day before the final

decree was entered. Meyer caused the property to be sold

under execution issued on the judgment. At the sale, which

took place on the 26th of November, 1872, Phillips bought

the property for $250, and received from the sheriff a deed

therefor accordingly. He did not pay off the mortgage. It

was foreclosed ; and, at the sale under the execution, Phillips

bought the property for $68,500, and, in pursuance of an

order in the foreclosure suit, paid into this court $15,259.56,

the amount ordered to be paid into court in this suit, includ-

ing interest from the date of the final decree in this suit;

the right, however, was reserved to Phillips, in the order, to

apply for repayment to him of the interest. For the rest of

the bid, over the amount due on the mortgage, with costs and

execution fees, the sheriff was permitted to accept the receipt of

Phillips as owner of the equity of redemption. It appears that

Hudson and Menet issued an attachment against Helmbold,

on the 10th of May, 1872, for $7556, which was levied on the

property on the next day. This attachment was not reported

by the master in this suit, as a lien on the premises. Judg-

ment was entered in that attachment on the 8th of Novem-
ber, 1872, for $7891.68. A petition in bankruptcy was filed

against Helmbold on the 14th of March, 1872. Under it he

was adjudged a bankrupt on the 28th of September following,^

and on the 4th of November following, George L. Trask was

appointed his assignee under those proceedings.

In the foreclosure suit, Phillips and his wife filed an answer

claiming that, under the sale under the judgment and execution,,

the former obtained the estate which Helmbold had in the mort-

gaged premises on the 16th of May, 1871, the time when the

attachment in the suit in which judgment was entered became

a lien on the mortgaged premises, and that that estate was an

absolute and indefeasible estate of inheritance in fee simple.
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subject only to the lien of the mortgage, and claiming that,

therefore, Hudson and Menet had no title to the property or

the proceeds thereof under their second attachment. Hudson

and Menet answered, setting up their second attachment and

their claim of lien thereunder, and denying the validity of

the sale under the judgment and execution as against the lien

which they claimed to have acquired by virtue of their second

attachment. Their denial of the validity of the sale as against

them, was based on the ground that the sale took place under

a judgment which Phillips was bound to pay off. They also

insisted that that sale ought not to be permitted to be set up

against them, because it was a surprise to them, owing to the

fact that the sheriff misled them as to the time when the sale,

which they intended to attend to protect their interest, would

take place. There being no dispute as to the mortgage, a sale

of the premises was decreed in the foreclosure suit, and

directions were given to bring into court the amount directed to

be paid into court by the decree for specific performance, with

interest thereon from the date of that decree, as above stated.

The assignee in bankruptcy has filed his petition in this

suit, praying that the money in court may be ordered to

be transferred to this suit, and may be paid to him. This

application is resisted by Phillips, and by Wyatt, assignee

in bankruptcy of Menet, who, at the time of his bankruptcy,

(since the making of the final decree in the foreclosure suit,)

owned the claim of Hudson and Menet. Wyatt answered

the petition. Phillips claims that he is entitled to be paid

out of the money his expenses, including counsel fees, and

cost of searches incident to perfecting the title; for he claims

that he permitted the foreclosure to take place in order to rid

the property of the inchoate right of dower of Mrs. Helmbold,

and he also claims that he was compelled to buy an outstand-

ing title superior to Helmbold's for half an acre of the mort-

gaged premises. Wyatt opposes the claim of Helmbold's

assignee, so far as regards the amount which the former claims

to be due on the second attachment, on the ground that the

title of Helmbold's assignee to the money is inferior, and
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subject, to the lien of the attachment under which Wyatt

claims; but no question is made as to the truth of the facts

alleged in the petition in this cause, as to the petition and

adiudication in bankruptcy against Helmbold, and the ap-

pointment of the assignee thereunder, and his acceptance of

the trust. All the parties in interest in this matter have been

heard by brief, on this application. Phillips, on the plead-

ings and evidence in the foreclosure suit, is entitled to the

whole fund, by virtue of the sheriff's sale to him under the

judgment assigned to Meyer. But the fund, though paid in

that suit, must be transferred to the credit of this, and will

be subject to equities accordingly. Inasmuch as it has not

yet been transferred, no order will be made in reference to it,

except for its transfer. I shall, however, proceed to consider

the questions raised by the parties litigant.

The claim of Helmbold's assignee to so much of the fund

as Helmbold himself would be entitled to, would be allowed.

Wyatt insists that the judgment in the second attachment is

binding on this court, notwithstanding the provision of the

bankrupt law and the proceedings in bankruptcy against

Helmbold. That attachment was issued after the petition in

bankruptcy against Helmbold was filed. The bankrupt law

(§ 14) provides that, as soon as the assignee is appointed and

qualified, the judge, or, where there is no opposing interest,

the register, shall, by an instrument under his hand, assign

and convev to the assignee all the estate, real and personal, of

the bankrupt, with all his deeds, books, and papers relating

thereto, and such assignment shall relate back to the com-

mencement of the proceedings in bankruptcy, and thereupon,

by operation of law, the title to all such property and estate,

both real and personal, shall vest in the assignee, although

the same is then attached on mesne process, as the property

of the debtor, &c. At the time when the attachment in

question was issued, there had been no adjudication of bank-

ruptcy against Helmbold, but there had been a petition in

bankruptcy filed. The subsequent adjudication and assign-

ment conveyed Helmbold's property to his assignee, and the
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assignee's title, by relation, retroverted to the commencement

of the proceedings in bankruptcy. The assignee, therefore,

became entitled to Helmbold's interest in the property at-

tached, clear of the attachment. Nor can the objection that

the assignment in bankruptcy was not recorded in Monmouth
county, in which the premises in question are, avail the ob-

jector.

The bankrupt law, indeed, directs that the assignment be

recorded; but it has been repeatedly held that the record-

ing of the assignment is not essential to the validity of the

transfer to the assignee, and is not designed to operate as

under the state registry acts. Bump on Bankruptcy {7th ed.)

124. Nor can the objection based on the limitation declared

by the second section of the bankrupt law, prevail. That sec-

tion provides that no suit at law or in equity shall, in any

case, be maintainable by or against the assignee, or by or

against any person claiming an adverse interest touching the

property and rights of property of the bankrupt, in any court,

unless it be brought within two years from the time the cause

of action accrued for or against the assignee.

The limitation does not extend to or include such an appli-

cation as that under consideration. In Re Masterton, 4 Nat.

BanJc. Reg. 180, 553 ; Sedgwick v. Casey, lb. 161, 496 ; Davis^

V. Anderson, 6 lb. 145. Though the decree in the fore-

closure suit, directing the payment of money into court, con-

tains a provision that part of the money shall remain to

answer the claim of Hudson and Menet, when established, and

their costs of suit, yet that direction has not the force or effect

of an adjudication as against Helmbold's assignee. Helm-

bold's assignee would be required to do equity before he

would be permitted to take the fund. If, as alleged. Helm-

bold proves to have had no title to the half acre, there would

be no justice in permitting his assignee to take out of this

court the price paid by Phillips, under the contract between

him and Helmbold, for it. Under that contract the latter

was bound to convey the property in fee simple, free of dower

and all encumbrances, am' by deed of warranty with full
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covenants, and he was decreed to convey it accordingly. He
has, in fact, made no conveyance. He did not appear in the

suit. When his assignee comes into court and asks that the

money which has been directed to be paid in be paid over to

him, and it is made to appear that at the time of making the

contract Helmbold had no title for a part of the premises

which he undertook to sell to Phillips, and that since the de-

cree the latter has come to the knowledge of the fact, this

court would do equity between the parties in the matter, and

deduct from the fund for Phillips' benefit, a sum sufficient to

indemnify him under the circumstances. And this indemnity

would be extended to the costs of the proceedings for fore-

closure, for Helmbold agreed and was decreed to convey the

property free of dower. No wrong appears to have been

done to Mrs. Helmbold by the proceedings in foreclosure.

She acquiesces in those proceedings, and is willing to abide

by them and to look to the fund for satisfaction of her claim

in respect to dower. Phillips would, therefore, as between

him and Helmbold, or the assignee in bankruptcy of the lat-

ter, be allowed the costs of foreclosure and sale, but no coun-

sel fees or expenses of searching records beyond those which

have been already allowed in the foreclosure suit. As to

Phillips' claim to be allowed to withdraw the amount paid in

for interest on the money directed to be paid in in this suit,

it is admitted that he has been in possession of the premises

ever since the making of that decree. No reason for this

claim is urged, except that his title was not complete until

the sale under the foreclosure took place. That would not

entitle him to withhold the interest. There will be an order

that the fund be transferred to the credit of this cause. A.s

the case stands it would not be equitable to make any order

disposing of the fund ; for Phillips, under the circumstances,

should have an opportunity to make formal application for

indemnity in the respects above considered. Otherwise an

order would be made directing the payment of the fund to

Helmbold's assignee.

Vol. XI. o
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Pruden vs. Williams and others.*

1. Every purchaser of mortgaged premises who, by his conveyance, as-

sumes payment of the mortgage, is liable for any deficiency of the proceeds

of sale to pay the mortgage debt, aud a decree for deficiency may be made

against them all.

2. They are all proper, but not necessary part ies in a suit to foreclose

the mortgage.

3. If not made parties to sucli s uit, and a deficiency is found to exist, a

suit by bill to compel them to pay the deficiency is maintainable against

them.

4. Equity had jurisdiction in such cases before the passage of the act of

March 29th, 1866, {Nix. Dig., p. 119: Revision, tit. Chancery, pi. 76,) on

the principle of subrogation : hence the jurisdiction is not confined by that

act to suits for foreclosure and sale of the mortgaged premises.

5. That parties equitably liable to pay a mortgage debt were not made

parties to a suit to foreclose, the mortgage, is no ground of dismissal of a

bill filed to compel them to pay a deficiency.

6. The original owner and mortgagor is not a necessary party to such a

bill : with respect to him, those who have subsequently assumed the mort-

gage debt stand, as to the deficiency, in the place of principals, and he in

that of surety only.

7. The court has the power to order him to be made a party, if necessary

for their protection.

On demurrer to bill.

Mr. W. J. Magie and Mr. J. R. English, for demurrants.

Mr. R. E. Chetwood, for complainant.

The Chancellor.

Tiiis suit is brought to compel the defendants, Edward P.

Williams, Simeon J. Ahern, Alexander M. W. Ball, and

Emily A. Kent, to pay the deficiency which exists after the

application of the proceeds of the sale of certain mortgaged

premises under foreclosure, to the amount due on the mort-

gage. Tlie premises were mortgaged by John M. Pruden,

* Cited in Cubberly v. Cabberly, 6 Stew. 86.
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then the owner thereof, to the complainant. Pruden then

sold them, subject to the mortgage, to the defendant, Wil-

liams, who, by the deed, assumed the payment of the mort-

gage. The premises were, in like manner, by consecutive

conveyances, conveyed to the defendants. Ahem and Ball,

and Mrs. Kent, respectively, each of whom, in the same way,

assumed the payment of the mortgage. The mortgage being

past due and unpaid, the complainant foreclosed it in this

court, and the premises were sold under the foreclosure ; but,

after paying out of the proceeds of the sale the amount due

on a prior mortgage, and applying the balance to the mort-

gage of the complainant, there was a deficiency. Neither

Williams, Ahern, nor Ball was made a party to that suit.

Mrs. Kent and husband were made parties, she being the

owner of the property when the foreclosure suit was begun.

The complainant's bill prays that the defendants, Williams,

Ahern and Ball, and Mrs. Kent, may be decreed to pay the

deficiency, in such order as this court may direct. A decree

p7'o confesso has been entered against Mrs. Kent. The other

defendants have filed a general demurrer.

The question presented is whether this action can be main-

tained. That a decree for deficiency might have been made

against these demurrants in the foreclosure suit, had they been

made parties thereto, and a prayer for that relief inserted in the

bill and the provision of the rule of this court in that behalf

complied with, cannot be doubted. Revision, tit. Chancery, pi.

76 ; Klapworth v. Dressier, 2 Beos. 62 ; Jarman v. Wiswall, 9

C. E. Green 267. The demurrants insist, however, that the

act above referred to is a grant of jurisdiction where none ex-

isted before, and that the jurisdiction is, by the terms of the act,

limited to suits for foreclosure or sale of the mortgaged prem-

ises. Equity had jurisdiction in such cases as that under

consideration before the passage of that act, on the principle

of subrogation, by which the creditor is entitled to all the col-

lateral securities which the debtor has obtained to reinforce

the primary obligation. Klapworth v. Dressier, ubi supra;

Curtis v. Tyler, 9 Phige 432 ; Marsh v. Pike, 10 Paige 595

;
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Trotter v. Hughes, 12 N. Y. 74. Such an action as this,

therefore, was maintainable before the passage of the act above

alluded to. Besides, it is within the equity of that statute.

Halsey v. Reed, 9 Paige 446. But, it is insisted that, because

these defendants were not made parties to tl>e suit for fore-

closure, the bill should be dismissed. That was a proceeding

in rem., in which no relief against them was sought. While, in

view of their interest in the account and in the sale of the prop-

erty they would have been proper parties, they were not neces-

sary parties to it. Jarman v. Wiswall, 9 C. E, Green 267, 270.

Again, it is urged that John M. Pruden should have

been made a party to this suit. There is no ground for

this objection. With respect to him, these defendants stand

in the place of principals as to the deficiency, and he in tha*".

of surety only. Should it appear to be necessary for thei**

protection that he should be made a party defendant, this

court has power to make order accordingly. It does not s-^

appear now. It has been held in New York, that a mort-

gagee may maintain a personal action at law for the monej^

due on the mortgage against a grantee of the mortgaged prem-

ises who has assumed to pay the mortgage, and may pursue-

the remedy without foreclosing the mortgage, and withou*

joining the mortgagor as a defendant. Burr v. Beers, 24 N.

Y. 178. This is on the principle that, if one person make a

promise to another for the benefit of a third person, that third

person may maintain an action on the promise. Lawrence v

Fox, 20 N. Y. 268 ; Joslin v. N. J. Car Spring Company, 7

Vroom 141.

The demurrer will be overruled, with costs*
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Francis and others vs. Bertrand and wife.

1. Upon a bill by a creditor to have the amount of a judgment recov-

ered by him upon an acceptance made by A for money alleged to have

been loaned him for the erection of a dwelling-house on land the title

whereto was in A's wife, declared a lien on the property ; held that there

was no evidence that the wife was not the bona fide owner of the prop-

erty when the acceptance was given ; nor that she knew of the transac-

tion, or of the application of (he money to her benefit.

2. The complainant must stand upon the case made by his bill. Even
under a prayer for general relief, no decree can be made on proofs entirely

outside of the pleadings, on a case not made or contemplated by the bill.

On final hearing, on pleadings and proofs.

Mr. Geo. C. Cowart, for complainants.

Mr. J. P. Jackson, for defendants.

The Chancellor.

The bill in this cause is a creditor's bill, filed to subject a

lot of land in Newark, to the payment of a judgment recov-

ered in the Circuit Court of Essex county, by the complain-

ants, against the defendant, Charles F. Bertrand. It states the

recovery of the judgment, the issuing of a fieri facias de

bonis et terris thereon, and the return of that writ by the

sheriff wholly unsatisfied for want of property whereon to

levy. It also states that the judgment was recovered in an

action upon an acceptance made by Bertrand, but which

appears to have been lost when the trial in that suit took

place, and has not been found since then ; that the accept-

ance was given for money lent by the complainants to Ber-

trand for the erection and completion of a dwelling-house

which he was then building on the above mentioned lot, and

it charges that the money, was, in fact, so used by him, and

that the loan was made on the credit of representations made
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by him to the complainant, as to his pecuniary responsibility

and ownership of the lot. The bill charges that he was, in

fact, the equitable owner of the property, though the title

thereto was in his wife ; and further, that he contracted for

the erection of the building and provided materials and labor

for it, and that his wife knew that the money obtained from

the complainants on the acceptance was obtained on the false

representatioBS above mentioned, and that she did not object

to the application of the money in paying for the erection of

the building, and therefore the complainants insist that

whether she is the owner of the property or not, the judg-

ment is a lien upon the premises. The bill further states and

charges that Bertrand is the bona fide owner of property^

real and personal, sufficient to satisfy the judgment. It

prays an answer on oath and a discovery as to whether he ia

not the true owner of the lot, and whether he has not exer-

cised acts of ownership over it, and expended money upon

the building, and discovery as to his personal property;,

that he and his wife may be decreed to pay the judgment, that

the deed under which she holds the property may be set aside^

and that she may be decreed to convey the property to her

husband through the intervention of a third person, that it

may be sold by the sheriff to satisfy the judgment, or else

that the judgment may be declared to be a lien on the prop-

erty. The bill contains a general prayer for relief.

The defendants answered the bill. The answer states that the

money loaned by the complainants was not received by either

of the defendants, and that they do not know what disposition

was made by the drawer of the order accepted by Bertrand.

It denies that Bertrand made the representations alleged in the

bill, and that he contributed out of his own funds any mate-

rials, or with his own money i)aid for any labor for the

building. It states that the property was the separate prop-

erty of Mrs. Bertrand, purchased with her own money, and

that she was not aware that any money derived from the

complainants was used in paying for the construction of the

building; and it alleges that she had no knowledge of the
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loan set forth in the bill, and that, although her husband

made the contract for the building in his name, it was as her

agent merely, and that all the money paid for the building

under the contract was hers, and that she herself, personally,

superintended the construction of the house. The answer

denies that the loan made by the complainants was made to

Bertrand, but alleges that, on the contrary, it was made

to Volker, the drawer of the order, who was the builder who

had contracted to build the house by contract duly filed, and

that Bertrand accepted the order for Volker's accommodation

merely. The case made by the bill is supported by the

proof as to the circumstances under which the loan was made,

and the representations of Bertrand as to his ownership of

the property, but no further. There is no evidence that Mrs.

Bertrand was not, when the acceptance was given, the bona

fide owner of the property, nor is there any evidence that she

knew of that transaction or of the application of the money.

Indeed, it appears clearly that the loan was for Volker's

accommodation ; that he had done work under the contract,

and needed money to pay his workmen, and for materials

furnished for the house, but there was none due him under

the contract. He applied to the complainants for a loan of

$800, which they agreed to make if Bertrand would accept

an order for that amount. The latter agreed to accept the

order (which was to be paid out of moneys which would be

due to Volker under the contract,) and did so accordingly,

and the complainants gave Volker $780 upon it, reserving

$20 "for their commissions." Volker used the money in

paying his workmen. It also appears that all the money to

which Volker was entitled under the contract, has been paid

either to him, or to workmen, or to materialmen, for work

done and materials furnished under the contract. The com-

plainants insist that, notwithstanding their failure to sup-

port the case made by their bill, they are entitled to a decree,

on the proof that Bertrand was the agent of his wife in

making the contract for the building, and they contend that

ehe is bound by his action, as her agent, in accepting and
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agreeing to repay the loan, and should be required to pay

their debt, accordingly; and they therefore ask that the

amount of their judgment be declared a lien on the property

in question, as her separate estate. It is enough to say that

the allegations of the bill would not justify such a decree.

To make it would be to make a decree on the proofs entirely

outside of the pleadings, on a case not made or contemplated

by the bill, and to which the defendants have not been called

upon to answer, and as to which they, in fact, have not

answered, and to which they have not been required to direct,

tnd have not directed their proof. Story^s Eq. Plead., §§

40, 42.

The bill must be dismissed, but it will be without costs.

Folley and others v. The City of Passaic.

Municipal authorities were restrained from converting to the purposes

of a street, a parcel of land, under proceedings under the city charter, no

award having been made in regard to the compensation of the owners of

the fee, and the conversion of the property to the uses of a street, as pro-

posed, doing them irreparable injury.

On motion to dissolve injunction, on bill and affidavits

annexed thereto.

Mr. T. M. Moore, for the motion.

Mr. J. W. Griggs, contra.

The Chancellor.

The bill is filed by Abraham Folley and his infant chil-

dren, Sarah M. Folley, Annie D. Folley and Lilly Folley,

to restrain the municipal authorities of the city of Passaic

from converting to the purpo°^s of a street, under proceed-
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ings under the city charter, part of a lot of land there. The

property is of the dimensions of forty feet front and rear,

and about two hundred and forty feet in depth. Upon it is

a dwelling-house, in which the complainants reside. The

premises are owned by the children, subject to the life estate

of the father. The part which the city proposes to take for

public use is a piece about twenty-one and a-half feet deep,

by forty feet in width, being the entire court-yard. On it is

one-half in width of the piazza of the house, which is along

the entire front of the building, and of the width of five

feet and a-half, and, also, a part of the area, which is in

front of the basement and under the piazza. To repair the

damage to the house which will be occasioned by taking

away the basement steps and part of the area, as above men-

tioned, the building must be removed further back on the

lot. The cost of so repairing the damage will, it appears,

be about r2000. In the court-yard are valuable fruit and

shade trees. The city, in the proceedings for condemnation,

made no compensation to the children, and there was no

award whatever in respect to their interest in the property.

The award was, "To Abraham Folley, for Lot No. 9; no

damages; his benefits exceeding the damages." The bill

alleges, and it appears by affidavit annexed thereto, also,

that the commissioners, in making the award above men-

tioned, were not aware of the fact that part of the house

would be within the line of the street, and that ^they, conse-

quently, do not take that injury into account. But, however

that may be, and apart from all other considerations, there is

a ground on which the injunction should clearly be retained.

The proceedings, as before stated, show no award whatever

in regard to the compensation of the owners of the fee. On

the argument, it was contended in behalf of the city, that,

conceding that the proceedings are in contravention of the

rights of the children, they will not be injured, for, in that

case, the city will have acquired no right to the land, as

a-ainst them, and, therefore, they have no claim to the inter-

ference of this court. In such case, however, they have, on
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constitutional grounds, a clear right to the relief they seek

;

and, besides, to convert the property to the uses of a street,

as proposed, would do them irreparable injury. The attemj)t

of the city to take the property for public use under these

proceedings, is in plain violation, not only of the constitu-

tional rights of the owners of the fee, but of the provisions

of the charter. Nor will the fact that the complainants

brought a certiorari to remove the proceedings into the

Supreme Court, which was dismissed for the reason that it

was not brought within the time limited for that purpose in

the charter, bar the claim of the owners of the fee to relief

here. That claim rests on the broad ground that the attempt

to take their property for public use, is without even the

color of legality. The motion to dissolve the injunction is

denied, with costs.

Meeker vs. Disse and wife.

$100 of the $1600 for which the mortgage was given in pursu».ace of aa

agreement between the mortgagor and mortgagee, held to have been a pre-

mium for the loan, and the usury sufficiently pleaded.

On final hearing, on pleadings and proofs.

Mr. J. Alward, for complainant.

Mr. J. Whitehead, for Mary Disse.

The Chancellor.

The defence of usury set up in the answer of Disse and

wife, the mortgagors, is sufficiently pleaded, and is proved.

Disse negotiated the loan which the complainant's mortgage

was given to secure. His negotiation was with the complain-

ant in person. He testifies that the latter, when he applied
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to him for the loan, asked him how much he wanted, and

that he replied $1500 ; that, thereupon, the complainant asked

him how much per cent, he would give, and Disse answered

"$100," and on Disse's remarking that he had not the money

then, the complainant said, "well, you borrow $1500, but

we will make it $1600." By the complainant's direction the

mortgage was made to secure the payment of $1600. It bore

interest at the rate of seven per cent, per annum. The com-

plainant, though sworn in the cause, was not examined on

the subject of the alleged usury, and the statement of Disse

stands wholly uncontradicted. That the loan was of the sum

of $1500 only, and that the mortgage was made for $1600,

in pursuance of an agreement between Disse and the com-

plainant that $100 should be included in it for premium

for the loan, there seems to be no room to doubt. The com-

plainant, therefore, will not be entitled to either interest or

costs.

RiEGEL and others vs. Rinehaet and others.

1. The "act to authorize the establishment, and to prescribe the duties,

of companies for manufacturing and other purposes," does not authorize a

decree of personal liability against individual directors for the debts of

the corporation, at the suit of a stockholder, as such.

2. Nor will a charge of usurpation of ofBce, and destruction of corporate

property by individual directors, entitle a stockholder, as such, to such

decree, under the provisions of that act.

On final hearing, on pleadings and proofs.

Mr. Oscar Jeffrey and Mr. J, G. Shipman, for complain-

ants.

Mr. M. Wyckoff and Mr. J. T. Bird, for defendants.
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The Chancellor.

The complainants are stockholders of The Changewater

Manufacturhig Company, which was, on the 17th of July,

1871, organized as a corporation, under the " act to authorize

the establishment, and to prescribe the duties, of companies

for manufacturing and other purposes." By act approved on

the 13th of March, 1873, the legislature constituted certain

persons (being, as alleged, all of the then stockholders of the

company), and their associates, a body corporate and politic,

in fiict and in law, by the name of " The Changewater Manu-
facturing Company." Under that act the stockholders of

the first mentioned company organized on the 13th of April,

1873. On that day they held a meeting for the purpose, at

which the act of incorporation was read, and they then

elected seven directors of the company in accordance there-

with. Under the first mentioned organization the number of

directors was nine. It appears to have been assumed that,

notwithstanding the provisions of the charter, and although

it did not provide for the merger of the existing corporation,

under the general law, in that which was created by the

special act, the former was, in fact, by the act and the elec-

tion of directors under it, transformed from a corporation

under the general law to a corporation under the special act.

The board of directors chosen at the stockholders meeting in

April, 1873, carried on the business of the company with

the company's property, as their predecessors had done.

They were succeeded by another board of seven directors,

elected at a meeting of the stockholders, held on the 14th of

May, 1874. The bill was filed on the 11th of December,

1874, against the company and five of the last board of

directors. It states the organization of the company under

the geaeral law, the passage of the special act, and the

alleged organization under it, but insists, that that organiza-

tion was and is invalid, and that the company still exists

under the general law, and under that law alone. It states

that the company is insolvent, and claims that, by virtue of

the provisions of the general law, the defendant directors.
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who were elected in 1873, and again in 1874, have become

personally liable for the excess of the debts over the capital

stock paid in, and for all the debts contracted by them. It

prays an injunction and a receiver, and a dissolution of the

corporation, and that the directors, who are made defendants

to the bill, may be decreed to be, jointly and severally, per-

sonally liable to pay all the debts of the company contracted

during their directorship. On the filing of the bill, an

injunction was issued. The company, and three of the other

defendants, have answered. They allege that the organiza-

tion, under the general law, was invalid for defect in the

certificate of incorporation, and claim that the organization,

under the special act, was and is valid. They insist, that

the two directors of the last board, who are not parties, are

necessary parties to the bill, in case a decree is to be made
against the defendant directors on the ground of personal

liability under the general law, and they claim the benefit of

the objection. The answer admits the insolvency of the

company, and it was conceded on the hearing.

The right of the complainants to a receiver is clear. The
view I entertain of the claim for relief against the defendant

directors, personally, renders it unnecessary to consider the

objection made on the ground of non-joinder. The com-

plainants file their bill as stockholders merely, and they base

the claim of personal liability on the part of the five direct-

ors, who are made defendants, on the provisions of the

general law. It *.s true, they allege that those persons

usurped oflBce, and are destroying the corporate property, but

they found their claim to a })ersonal decree, expressly upon

the provisions of the general law. The personal liability

under that law, which they seek to enforce, is to the creditors

of the company, and those creditors have their remedy at

law, and in this court, in the premises. The thirty-third

section of the act, {Nix. Dig., p. 538,)* provides, that any

officer or stockholder of a company, who shall pay any debt

of the company for which he is made liable by the provisions

of the act, may recover the amount so paid in an action

*Rev., p. 194, 2 95.
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against the company, for money paid for their use, in which

action the property of the company only shall be liable to be

taken, and not the property of any stockholder. So that the

liability in question is for the benefit of creditors only. It

clearly appears that the defendants, Samuel Rinehart, Victor

Castner and Marshall Bard, conspired to usurp the control of

the corporation and its property, and secured the election of

themselves and four others to office as directors, by voting,

both at the annual election of 1873 and the annual election

of 1874, on large amounts of stock subscribed by them on

the 18th of February, 1873, but on which they never paid

anything. On the 17th of March, 1873, the directors made

a call for the payment of twenty per cent, of the par value of

that stock, on or before the 20th of that month, declaring

that, in default thereof, the stock should be cancelled, but

none of the subscribers ever paid anything whatever on

account of the stock. On this stock thus forfeited, the

defendants, Samuel Rinehart, Victor Castner and Marshall

Burd, voted at both the annual elections above mentioned,

and by their votes elected themselves, and those whom they

desired to associate with them, directors of the company.

Notwithstanding nothing was ever paid on this stock, it

was not cancelled until the 7th of December, 1874, four days

before the filing of the bill in this cause, when the board of

directors directed the secretary to cancel it. It is urged, that

the defendants, Samuel Rinehart, Victor Castner and Mar-

shall Burd, by such subscription of, and voting upon, that

stock, incurred liability, under the statute, to pay so much of

the par value thereof as may be necessary to pay the debts of

the company, after application of its assets, and that they

may be called to account accordingly in the premises,

in this suit. But such liability, if it exists, is in favor

of creditors alone, and may be enforced by proceedings in

their behalf, to that end. In addition to the foregoing con-

siderations, it may be observed that all of the complainants

were directors from the beginning up to the 22d of March,

1873, when they all resigned, and that, with the exception of
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Jacob M. Peltz, not one of them has paid up his subscrip-

tion to the stock of the company, in full. The validity of

the incorporation under the special act is denied by the com-

plainants, and, on the other hand, the validity of the incor-

poration under the general law is denied by the answering

defendants. The bill as to the defendant directors will be

dismissed, without costs, and a receiver will be appointed.

Reynolds vs. O'Neil.

1. Equity will decree specific performance of a contract for the sale of

land, as follows :
" Eeceived, J. C, March 10th, 1874, from Mr. D. E., the

sum of $400, on account of his purchase of the house and lot known and

situate," &c., " sold to him this day for the sum of $4000. It is agreed

that if the title of the above property should prove unsatisfactory, the

above sum shall be returned to said D. R. (Signed), J. M. G., agent for

T. O., owner."

2. Want of mutuality constitutes no valid objection to decreeing specific

performance of such a contract. It is an agreement by which one party

binds himself to the other, in the manner required by law, to convey land

on demand (provided the demand be made within a reasonable time), for

a fixed price, to be paid in cash, and receives part of the purchase money

at the time of making the contract, with the understanding that it is to be

returned to the buyer if the title prove defective.

3. The provision that the vendee was to have a right to a return of the

^400 paid on account of the purchase money, in case he should not be

satisfied with the title, is in effect no more than a stipulation on the part

of the defendant to return the money paid, in case the title should prove

to be such as the vendor ought not to be required to accept

4. There is no want of certainty in the contract by reason of the omis-

sion to fix a time for the payment of the balance of the purchase money

and the delivery of the deed. Equity will construe the contract as pro-

viding for the delivery of the deed on demand, within a reasonable time,

accompanied by a tender of the balance of the purchase money.

6. That no tender of the balance of the purchase money was made till

after the commencement of the suit, cannot avail the defendant under the

circumstances of this case.

6. Held, tliat the agent had authority from the defendant to sell the pro-

perty at the price named in the contract.
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On final hearing, on pleadings and proofs.

Mr. J. Oarrick, for complainant.

Mr. M. T. Newhold, for defendant.

The Chancellor.

This is a suit for specific performance, to compel the de-

fendant to convey to the complainant a lot in Jersey City,

which the latter purchased of John M. Gibson, as agent of

the former. The authority of Gibson to sell the property is

denied by the defendant, and it is also insisted, on his behalf,

that conceding that Gibson had authority to sell, the contract

entered into by him with the complainant, is not such a one

as this court will compel the defendant to perform. The objec-

tions made to it are that it lacks both mutuality and certainty.

The contract in question was in writing, and was as follows :

" Received, Jersey City, March 10th, 1874, from Mr. Domi-

nick E,eynolds, the sum of four hundred dollars, on account

of his purchase of the house and lot known and situate as

No. 164 Morgan street, Jersey City ; sold to him this day for

the sum of four thousand dollars. It is agreed that if the

title of the above property should prove unsatisfactory, that

the above sum shall be returned to said Dominick Reynolds.

" $400. (Signed) J. M. Gibson,
'^ Agent for Terence O'Neil, owner."

To dispose, in the first place, of the objections to this agree-

ment : The objection on the score of want of mutuality, is put

on the ground that the complainant was, by the agreement,

not only left at liberty to take the property or not, as he

should see fit, but was to have a right to a return of the $400

paid by him on account of the purchase money, in case he

should not be satisfied with the title. That provision, how-

ever, is in eflect no more than a stipulation on the part of

the defendant to return the money paid, in case the title

should prove to be such as the complainant ought not to be

required to accept. The agreement, read in the light of
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judicial construction, is one by which one party binds himself,

in the manner required by law, to the other, to convey land

on demand (provided the demand be made within a reasona-

ble time,) for a fixed price, to be paid in cash, and receives

part of the purchase money at the time of making the con-

tract, with the understanding that it is to be returned to the

buyer if the title prove defective. Want of mutuality con-

stitutes no valid objection to decreeing specific performance

of such a contract. Fry on Spec. Per/., § 291 ; Van Doren

v. Robinon, 1 C. E. Green 259 ; Oreen v. Richards, 8 C. E.

Green 32. In support of the objection, based on alleged want

of certainty in the contract, reliance is placed on the omis-

sion to fix a time for the payment of the balance of the pur-

chase money and the delivery of the deed. The court will

construe this contract as providing for a delivery of the deed

on demand, within a reasonable time, accompanied by a

tender of the balance of the purchase money. The objection

made on the face of the contract cannot prevail.

But it is insisted in this case, that as there was no tender by

the complainant until after the commencement of this suit, he

is not entitled to relief. The testimony shows that immedi-

ately after the contract was signed, Gibson sent a messenger

to the defendant to inform him of the sale, and that the defend-

ant declared to the messenger that he would not be bound by

the contract, and would not sell the property at all. It also

appears, that in a very few days thereafter, Gibson went to

see the defendant on the subject, and that in the interview

which then took place between them, the defendant utterly

refused to sanction the sale, and on Gibson's saying that he

had received $400 on account of the price, and had given a

receipt for it, the defendant declared that he would not give

a title for the property. It also appears that, between the date

of the receipt and the 15th of April following, the com-

plainant frequently called at Gibson's office in reference to

the conveyance, and was informed by him of the defendant's

refusal to be bound by the contract, and on that day he went

to Gibson's office to take the deed, but was then again told

Vol. XI. p
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by Gibson that the defendant utterly refused to comply with

the contract, and that the complainant, in order to get title to

the property, would have to bring suit. The bill was filed

on the 10th of May, 1874. In June following, the com-

plainant tendered to the defendant the balance (^1600) of

the purchase money over the amount of the mortgage on the

property, but the defendant refused to accept it, on the

ground that Gibson had no authority to sell. The complain-

ant is in no laches.

It remains to consider the question whether Gibson had

authority to sell. The defendant testifies that an attempt

was made by Gibson to sell the property for him at public

auction, in February, 1874, which was unsuccessful, and

that it was then determined between them that the defend-

ant should repair the house, and that Gibson should again

endeavor to sell it at auction some time about the middle of

April following; that he told Gibson not to sell the prop-

erty ; that he would go and have it repaired, and would

inform Gibson when he should have put it in order; that

he went immediately home and commenced the repairs, and

that after he had been engaged at them a couple of days,

Gibson sent him word that he had sold the property to the

complainant. He adds that he answered that he had given

no authority to sell for that price, and that the purchaser

could not have the property.

It appears that Gibson, after the auction, advertised the

property in the newspapers, and that shortly before the sale

to the complainant, he obtained an offer for it, at the price of

$4000, from a man living in Jersey City. He communicated

that offer to the defendant, who was desirous of accepting it.

The offer, however, was withdrawn, on the ground that the

property was not worth that price. That the offer was made

to Gibson, and by him communicated to the defendant, and

that the latter went to Gibson's office to endeavor to effect

the sale on that offer, is clearly proved. The defendant's

testimony on this subject is of a character to subject him to

the charge of disingenuousness. Gibson swears that when



MAY TERM, 1875. 227

Keynolds v. CNeil.

the defendant left him on that occasion, he said, " I leave the

matter entirely in your hands, do the best you can—to get

all the cash you can above the mortgage on the property ;

"

that the mortgage was $2000 ; that he then told the defend-

ant that he was advertising the property in the papers at

:$4500, and asked him if he would sell it for $4000, $2000

cash and $2000, the amount of the mortgage on it, and that

the defendant replied, " yes, that will do." The defendant's

son, indeed, testifies that, four or five days after the auction,

and while they were painting, he went, by his father's direc-

tions, and told Gibson that they were painting, and that he

was not to sell the property, and that Gibson answered, " that

is right ; that's the best." Gibson denies that he received

this message. His version of the matter is, that he was

passing the place where the defendant's son worked, and the

latter told him that his father was going to repair the house,

and that he replied, "all right," and passed on. The defend-

ant not only does not corroborate his son's testimony in

regard to the message to Gibson, but makes no reference

whatever to it. And, indeed, if, as the defendant says, he had

told Gibson, immediately after the auction, not to sell the

property, and it was understood between them that the defend-

ant was to repair the property, and it was to be put up at

auction in April, there seems to be no reason why such a

message should have been sent to Gibson. The repairs and

painting appear to have been confined to the blinds, which

were in a bad condition, and to have been of but little

cost. The weight of the evidence is, that Gibson had

authority from the defendant to sell the property at the price

at which the former sold it to the complainant.

The complainant is entitled to the relief he seeks.
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Duncan vs. Grafflin and others.

This court has the power to control, in a suit between trustees for differ-

ent creditors, the sale of property conveyed and mortgaged to them as^

security for debts due such creditors, in such manner as to protect the

equitable rights of all parties in interest, so far as it may be done without

prejudice to the rights of any. But its exercise rests in sound discretion;

it should be only for cause.

On bill and answer, and affidavits thereto annexed. Mo-
tion to dissolve injunction.

Mr. W. J. I/yon, for the motion.

Mr. J. C. Potts, contra.

The Chancellor.

On the 21st of August, 1873, the defendant, George "W.

Grafflin, as trustee for the firm of John C. Grafflin & Co.,

held as security for the payment of a certain debt of about

$40,000, due from James Smieton to that firm, the title in fee

to certain lands in Union county, together with one-half of

the amounts of four mortgages for $13,000, $6500, $4500,,

and $4000, respectively, with interest, on other land there,

and he held also as security for the same debt a large quantity

of merchandise. The other half of the amount of the mort-

gages he held as trustee for the firm of James Smieton and

Sons, as security for a debt of about $14,000, due from James

Smieton to them. On that day the debtor, James Smieton,

and his wife, executed and delivered to the complainant, as-

trustee for the other creditors of Smieton, and to secure the

amount which they had agreed to accept in composition of

their claims against him, a mortgage for $15,000, and interest,

on the same land covered by the nwrtgage for $13,000. On
the 11th of September following, the complainant and Grafflin

the trustee, and Smieton the debtor, entered into a covenant
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whereby the residue of the property held by Grafflin as

trustee, or of the proceeds thereof, which should remain after

payment of the debts above mentioned, to John C. Grafflin &
Co., and James Smieton and Sons, respectively, was secured

to the complainant as trustee. The complainant filed his bill

for an account of the debts alleged to have been due to the

above mentioned firms, and of the merchandise held by

•Grafflin as security, and of the disposition made of those

goods ; also to restrain Grafflin, the trustee, from proceeding

to sale under a decree of foreclosure, obtained by him in this

court, on the mortgage for $13,000, and from selling without

the order of this court, the land conveyed in fee to him.

The defendants have answered, making the discovery

sought by the bill. It appears, that after applying thereto

the proceeds of the merchandise held as security, and the

amount realized from the foreclosure of the mortgage of

^6500, there still remains a large sum due to each of the

firms for whom Grafflin is trustee ; the net amount received

for the merchandise being $24,749.35, and the mortgaged

premises having been struck ofi* at the sheriff's sale at $4000.

The complainant has obtained the desired discovery. The
power of this court to control, if need be, under the circum-

stances, the sale of the property in question, in such manner

as to protect the equitable interests of the complainant, if and

so far as it may be done without prejudice to or hazard of the

rights of Grafflin the trustee, and his cestuis que trust, is

unquestionable. There appears, however, to be no reason for

its exercise in the premises. The complainant, indeed, by

his bill alleges that the land which is covered by the mort-

gage for $13,000, and which contains fifty-five acres, and is

to be sold as a whole under the execution, is in the village of

Oranford, on the line of the Central Eailroad of New Jersey,

and that it has been laid out into building lots, and would

be sold at a great disadvantage if sold as a farm. He, how-

ever, has offered no proof on the subject. His affidavit

attached to the bill is silent on that score. On the other

hand the defendant, James Smieton the debtor, and George
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W. Grafflin, both swear that that property does not lie in the

village of Cranford, and that it has not been divided up of

laid out into building lots, but is still a farm tract. And in

the answer the defendants allege that in their judgment the

property would sell for more money as a farm than it would

if divided into building lots. As to the rest of the security

held by George W. Grafflin, he proposes, according to the

answer, to exhaust it in such manner and order as compoit

entirely with the equitable rights of the complainant.

The injunction will be dissolved, with costs.

Bidlack, Eeceiver, vs. Mason and Fleming.*

1. On principles of comity, the aid of this court will be extended to a

receiver of a foreign corporation seeking to obtain possession of property

of the corporation here, as against the officers of the company who may be

endeavoring, by fraud or subterfuge, to withhold it.

2. To such a suit the corporation is not a necessary party.

3. That such officers are in possession of the property by purchase under

judgment and execution, will not prevent this court from examining into

their action, when the case made before it leads to the conclusion that the

suit in which that judgment was recovered was a contrivance, designed to

protect them in the possession of the property of the company as against

the receiver and the creditors and stockholders.

On order to show cause why a receiver should not be ap-

pointed. On bill and answer, and affidavits annexed.

Mr. A. Q. Keasbey, for complainant.

Mr. P. L. Voorhees, for defendants.

The Chancellor.

This is a motion for a receiver. The complainant is the

receiver appointed by the Supreme Court of the State of New
York, of all the property of The Standard Union Maoufao-

* Cited in National Trust Co. v. Miller, 6 St&w. 159.
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turing Company, a corporation formed and existing under tlie

laws of that state. He was appointed such receiver on the

11th of December, 1874, by an order whicli enjoined the com-

pany from further transacting business, or disposing of or re-

moving any of their property or books, and requiring them

to show cause, on the 14th of the same month, why the in-

junction and receiver should not be continued until judgment.

The company having answered in the cause in which the order

was made, the court, by its order of the 3d of May, 1875, di-

rected that the injunction and receiver be continued until

judgment. The suit in which those orders were made, was a

proceeding against the company as a fraudulent and insolvent

corporation ; the complaint being by the people of the State

of New York, represented by their Attorney-General, and

the proceeding having for its object the winding up and dis-

solution of the company. The defendant, Robert Fleming,

was one of the trustees of the company, and the defendant,

John L. Mason, was president. All the property of the com-

pany was in this state, in the company's factory in Camden,

and was under the control of Mason there. Fleming, on the

26th of August, 1874, recovered against the company, in the

Supreme Court of New York, a judgment for $16,988.14,

upon a note alleged to have been given by the company to

Mason, and by the latter endorsed to him. On this judgment

Fleming, after the appointment of the receiver, caused suit to

be brought in the Supreme Court of this state. The summons

was served on Mason (who resided in this state) as president,

and was returnable on the 28th of December, 1874. A judg-

ment by default was entered on the 12th of March following,

for $17,668.32. On the 12th of May last, the complainant

went to the factory of the porapany in Camden, which was in

the possession of Mason, who was carrying on business there

in the name of the company, and, as receiver, demanded pos-

session of the company's property there. Mason, denying iiis

authority as receiver under an appointment of a court of an-

other state, to take into his possession property belonging to

the comoany here, refused to give up possession to him. The
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receiver then placed persons in the factory in charge of the

property, and Mason, at the close of the day, ejected them

from the premises. Under the execution issued on the judg-

ment in the Supreme Court of this state, a levy had been

made, as appears by the answer, on the property of the com-

pany in the factory, on the 8th of April, 1875. On the 12th

of May, and after the complainant had attempted to take pos-

session of the property in the factory, the sheriff of Camden

county was directed to proceed to sell the property, which he

did accordingly six days afterwards. At the sale, part of the

property was bought by Fleming, and the rest by four other

persons who were probably acting for him, and from whom,

he says, he afterwards bought what they purchased. The

answer states that, from the time of the sale, Fleming has

carried on the business on his own account and in his own

name, in the factory; and that Mason (who is still in posses-

sion of the premises and property, and is still carrying on the

business,) has been employed by him, since then, as his super-

intendent of the operations of the factory.

The bill charges that Fleming's judgments are fraudulent,

and were designed to cover up the property of the company

and protect it from bona fide creditors, for the benefit of

Mason. It prays that the judgment recovered in this state

may be declared fraudulent and void, and that the sheriff's

sale may be set aside as against the complainant, and that

Fleming and Mason may be decreed to deliver up the prop-

erty to the complainant. On the filing of the bill, an injunc-

tion was granted restraining Fleming and Mason from re-

moving, disposing of, encumbering, or injuring the property

in the factory, and, subsequently, an order to show cause why

a receiver should not be appointed, was granted, under which

this application is made. The defendants object that the cor-

poration is not a party to these proceedings. It is not neces-

tary that it should be a party. On principles of comity, the

aid of this court will be extended to a receiver of a foreign

corporation seeking to obtain possession of property of the

corporation here, as against the officers of the company who
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may be endeavoring, by fraud or subterfuge, to withhold it.

Story on Confl. of Laws, § 420; Runic v. St. John, 29 Barb.

685; Murray v. Vanderbilt, 39 Barb. 140; Hoyt v. Thomp-

son,'! Seld. 320 ; Dayton v. Borst, 7 Bosw. 115.

No claims of domestic creditors are involved in this con-

troversy. Fleming is a citizen of New York, and is a trustee

of the company. His suit in this state was not brought until

after the order of the Supreme Court of New York, enjoining

the company and appointing a receiver, had been made. The

case on the bill and answer leads to the conclusion that that

suit was designed to protect Mason in the possession of the

property of the company, as against the receiver and those

whom the latter represented, the creditors and stockholders

;

and that it was a contrivance between Fleming and Mason to

that end. I can perceive no ground on which they should

be permitted thus to frustrate valid proceedings, bona fide and

regularly taken (for the proceedings in New York, under

which the complainant was appointed receiver, are in no way

impeached or called in question in the answer,) in the state

under the laws of which this corporation exists, to wind up

the company in the interest of the public and the creditors

and stockholders. It is insisted, however, that inasmuch as

Fleming has proceeded against the property by judgment

and execution, this court will not question his action.
^

But

the fact that the method adopted to carry out an illegitimate

purpose is the machinery of a court of justice, will make no

difference in the action of this court to right or prevent the

wrong. The case is one in which it is proper that a receiver

should be appointed to preserve the property during the

litigation.

There will be an order accordingly.
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Drummond's Executor vs. Drummond and others.*

1. Testator gave all his property, real and personal, to his executors,

with directions to divide all the income equally between his wife and

daughter, share and share alike ; at the death of his wife, the whole fund to

go to his daughter, when she should arrive at full age; if the daughter should

die without leaving lawful issue, the fund to go to his nephew. P. M. P
M. died in testator's lifetime. The widow is dead. Held, that the daughter

was entitled to the entire fund, absolutely. Held, also, that the children of

P. M., even if the daughter should die without leaving lawful issue living

at her death, would not be entitled to the fund, either as next of kin to P
M., for the gift to him lapsed, or as next of kin to the testator, P. M.'s

death in his lifetime leaving the bequest to the daughter unaffected by the

limitation.

2. Where there is an absolute gift, subject to be defeated by a contingent

executory gift over, which could never, by possibility, take effect, the

primary gift is the same as if there was no provision for its defeasance.

3. Where a devise over fails, and the terms of the first devise are suflB-

cient to carry the whole interest, and there is nothing in the circumstances

indicating that such could not have been the intention of the testator, the

estate remains in the former taker.

4. If an executory devise be void, for remoteness, or any other cause,

the prior devise will be absolute.

On final hearing, on bill and answers.

Mr. A. G. Rickey, for the executor.

Mr. G. D. W. Vroom, for Jane Drunsmond.

Mr. E. E. Green, for the children of Philip McGran.

The Chancellor.

The will of John Drummond, late of Trenton, who died

in the year 1862, contains the following provision :
" All of

my real and personal estate, whatsoever and wheresoever

found, I do order and direct my executors to rent all of my

* Cited in Groves v. Cox, 11 Vr. 45.
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houses, lands and tenements, to the best advantage they rea-

sonably can, and collect the rents, and keep all my money ,^

that is, all of ray bonds and mortgages, and notes of hand,^

at interest, and collect the interest as it becomes due, and

divide the money equally, that is to say, all of the rents and

interest money equally between my beloved wife, Sarah

Drummond, and my adopted daughter, Jane Drummond, a

little girl now living with me, to be equally divided between

them, share and share alike, as long as my said wife shall

live, the one-half of the said income to be paid to my said

wife annually, the other half to go to the use of my said

adopted daughter, as follows : to pay for schooling, clothing,

board, washing and lodging, and needful expenses ; the resi-

due of her share to be put to interest for her, and to be paid

to her when she arrives at full age; and, at the death of my
said wife, I give and bequeath all of my property, both real

and personal, to my said adopted daughter, Jane Drummond,
now living with me, when she arrives at full age. The
above bequest that I give to my said wife, in lieu of her

right of dower at common law. If my said adopted daugh-

ter, Jane, should die without leaving lawful issue, I do, in

that case, give all of my said property, whatsoever and

wheresoever found, to my nephew, Philip Magran, now
living in the city of Augusta, in the State of Georgia. All

of those persons indebted to me by bond and mortgage, my
desire is, they be not pushed or sued for the said debts, as

long as the money is considered safe and they pay up the

interest punctually ; I mean during the minority of my said

adopted daughter, Jane Drummond ; but in case they neglect

to pay up the interest punctually, it would be nothing but

reasonable that they be made to pay the principal."

The will is dated on the 22d of August, 1854. The testator's

widow is dead. Jane Drummond has attained her majority.

The acting executor now holds the personal estate, which, by

the above provision of the will, is given to Jane Drummond on

her attaining to her majority, in his hands. Philip McGran,

the person called in the will Philip Magran, was dead when



236 CASES IN CHANCERY.

Drummond's Executor i. Drummond.

the will was made. His three children claim that, under the

foregoing provision of the will, Jane Drummond is entitled

to the interest or income only of that property during her

life, and that if she shall leave no issue living at her death,

they will be entitled to the fund, either as the next of kin of

Philip McGran, and in substitution for him, or as the next of

kin of the testator, who, they insist, will in that event hav^e

died intestate of the fund, so far as the disposition of it after her

death is concerned. The acting executor asks the direction of

this court as to the disposition he should make of the money.

On the hearing the question was raised and discussed,

whether the limitation over was dependent on Jane Drum-

mond's dying, without leaving lawful issue, before she should

flave attained to her majority, or whether it will take place

on her death without issue, whenever that event shall hap-

pen. I see no ground on which the former construction

<3an be based. The testator, after giving to her his real

and personal property when she should have attained to

the age of twenty-one years, proceeds to declare that the pro-

vision made for his wife is intended to be in lieu of her dower.

He then, by an independent clause, declares the limitation

under consideration. It was suggested on the hearing, that

the fact that he qualified the direction to his executors in

regard to the investments on bond and mortgage which he

might leave, by limiting it to the minority of Jane Drum-

mond, is evidence in support of the construction that the

limitation over was intended to be dependent on her death,

without leaving lawful issue, before she should have attained

to her majority. But no argument as to construction can

be drawn from that provision. The qualification which it

contains has no significance on tiiat head. It is merely evi-

dence that the testator understood and intended that the con-

trol of his executors over the investments should cease when

Jane should have come of age. That, as between Jane

Drummond and Philip McGran, if he had survived the tes-

tator, the former would have been entitled to a defeasible

interest only in the property involved in this controversy,
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and that the latter would, in the contingency of her dying

without leaving lawful issue, have been entitled, at her death,

to the property, cannot be doubted. Fo7'th v. Chapman, 1 P. W.

663 ; Hawkins on Wills 213 ; Nix. Dig. 1032, § 27 *
; Condid

v. King, 2 Beas. 375. His children can have no claim under

him, for the gift ©ver to him lapsed, and there is no evidence

of an intention to substitute. Their claim, as next of kin to

the testator, must depend on the question whether their

father's death, in the lifetime of the testator, did or did not

leave the bequest to Jane Drummond unaffected by the limi-

tation over. I am of opinion that it did. The testator gave

his property to Jane when she should have attained to her

majority, giving it over to McGrau in the event of her dying^

without leaving lawful issue. The gift to Jane was absolute,

subject to be defeated by the contingent executory gift over.

She was the primary object of his bounty. The provision

made in the contingency of her dying without leaving lawful

issue, was made expressly for another object of his bounty

whom he desired and intended to benefit in that event. That

object had ceased to exist, and the provision, therefore, wa&

at an end, and the primary gift was left wholly unaffected by

it. The testator did not provide that Jane should have a life

estate merely, and that, after her death the property should

go to her children, if she should leave any, but he gives the

property to her without qualification in the gift. The prin-

ciple of the rule that, where there is an estate in fee liable to

be defeated on a condition subsequent, and that condition

originally was, or by matter subsequent, has become impos-

sible to be performed, the defeasible estate is made absolute^

{Co, Litt. 206 a,) applies to this case, for the estate was made

liable to be defeated by a gift over which could never, by

possibility, take effect, and the primary gift, therefore, is the

same as if there were no provision for its defeasance. It was

so held in Den ex dem. Van Middlesworth v. Schenck, 3 Halst.

R. 29. There the devise was to the testator's son and daugh-

ters in fee, with provision that if any of them should die

without issue, at his or her death, the estate of such decedent

*Itev.,p. 1248, sec. 25.
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should go to the survivors. The daughters died in tl>e son's

lifetime. He died without leaving issue. It was held, that

the death of the daughters made it impossible that the estate

should be defeated by going over to the survivors, when there

were none, and that, from that time, it became an absolute

fee simple in the son. So, too, in Jackson v. Noble, 2 Keen

590, where a testator gave real and personal estate to his

daughter and two others, in trust to permit her to receive the

rents and interest for life, and, after her decease, to convey to

her heirs, executors, &c., with provision that, in case she

should marry and have no children, then the property was to

belong to his son, or, in case of the son's decease before her

death, then to the son's children, it was held by Lord Lang-

dale, M. R., that the daughter took an absolute equitable

estate, with an executory gift over to the son and his children
;

and the son having died in the lifetime of the daughter, leaving

no child, it was further held that the contingent executory

gift could not take effect, and that the estate already vested

in the daughter could not be devested. See, also, 1 Jarman

on Wins 783. "The general rule," says Redfield, "that,

where the devise over fails the estate remains in the former

taker, seems to be recognized as a general principle, where

the terms of the first devise are sufficient to carry the whole

interest, and there is nothing in the circumstances indicating

that such could not have been the intention of the testator."

2 Redfield on Wills 647. If an executory devise be void, on

account of remoteness, or for any other cause, the prior devise

will be absolute. Lewis on Perpetuities 657; 1 Jarman on

Wills 783 ; Church in Brattle Square v. Grant, 3 Gray 142.

Nor is the ruling of the master of the rolls, in the case of Joslin

v. Hammond, 3 M. & K. 110, in opposition to that of Lord

Langdale, in Jackson v. Noble. In Joslin v. Hammond, the

testator gave his entire property to his wife, on condition that

she should pay an annuity to his mother during the life of

the latter, and directed that, after the death of his wife, his

property should be equally divided between those of his chil-

dren who should survive her. All the testator's children
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<3ied in the widow's lifetime. She married again, and died,

leaving her husband surviving her. It was held that upon

her death in the events which had happened, the testator's

property was undisposed of, and that the next of kin, and not

the second husband in right of his wife, were entitled to it.

The decision was distinctly put on the ground, that it appeared,

upon the whole context of the will, that it was the intention

of the testator that his wife should, in no event, have other

than a life estate.

Jane Drummond is entitled to the possession of the fund

in question in this suit, without giving security. She would

be so entitled to it, if McGran's children had the interest in

the fund which they claim. Rowe v. White, 1 C. E. Green

411, 417.

Hudnit's Administrators vs. Tomson and Fisher.

1. A deed sought to be declared fraudulent upon a creditor's bill, held

to have been a mortgage. Inadequacy of consideration, therefore, of no
moment.

2. The mortgagee having conveyed his interest before the bill was filed,

no decree can be made against him.

3. Nor can a decree be made against his grantees, who are not parties

to the suit.

On creditor's bill. The cause was heard ex parte, on the

bill and proofs,

Mr. G. A. Allen, for complainants.

The Chancellor.

The bill is a creditor's bill, filed against Elizabeth Tomson
and Henry H. Fisher, originally by Samuel B. Hudnit, on

whose death the suit was revived in the names of his admin-

istrators. Hudnit recovered a judgment against Mrs. Tom
son, and her son Nahum, in the Supreme Court of this state,
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on the 12th of September, 1872, for $927.18, in a suit com-
menced on the 27th of March preceding. Mrs. Tomson, at

the beginning of that suit, was, under the will of her late

husband, the owner of a life estate for her own life, in cer-

tain land and premises in the county of Hunterdon, with

remainder in fee to Nahum. She conveyed it by her deed,

dated June 12th, 1872, to Fisher, for the consideration of

$680. The property was a house and small lot of land in

the village of Milford, and a farm of about one hundred acres.

She was then about seventy-six years old. Her interest in

the property had been levied on by the sheriff of Hunterdon,

under executions issued on two judgments recovered against

her and Nahum. One of those judgments was recovered on

the 11th of March, 1872, by Elijah Wolf, and the other on

the 16th of April following, by George Carpenter. They

together amounted, at the time of recovery, to $664. The

evidence is, that in order to raise the money necessary to save

the property from sale, she conveyed her estate to the defend-

ant, Fisher. The complainant charges that the conveyance

to Fisher was fraudulent, and intended to hinder, delay and

defeat him in the collection of his claim against Mrs. Tomson

and her son Nahum, then in suit, and on which his judgment

was consequently recovered. There is no proof of fraud on

the part of Fisher. The complainant insists that his conduct

in permitting Mrs. Tomson to continue in the possession of

the property, and to take the rents and profits of it, without

account to him, and the fact that he was comparatively a

stranger to her, and was not desirous of purchasing the prop-

erty, but did it, as he alleges, from motives of humanity

merely, are circumstances which justify the conclusion that

the conveyance was fraudulent. But all these things, while

they are not consistent with an absolute purchase of the prop-

erty, are quite consistent with a mortgage, and the evidence

is, that the deed to Fisher was, in fact, a mortgage. He
appears to have actually advanced the whole of the considera-

tion of the deed, which was the money necessary to pay off

the executions, under which the property would otherwise
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have been sold. He took the title as his security ; for he

testifies that he expected, and that it was understood, that

Mrs. Tomson would get somebody to pay him the money he

advanced, and interest, and compensation for his trouble in

the matter, and take the property ; as, in fact, she did do in

about two months afterwards. On the 23d of August, 1872,

he conveyed the property to Apgar and Staniar for the con-

sideration of $710, (the amount which he advanced, with

interest, and about $20 additional,) taking their promissory

note therefor; and on that note he subsequently recovered

judgment against them. The money which he advanced was,

in fact, paid to the sheriff on, and probably in satisfaction of,

the executions which were in his hands, and had been levied

on the property when the loan was made.

Fisher explicitly denies any knowledge of any other claims

against Mrs. Tomson than those in the sheriff's hands, and

from which his advance was to free the property. The com-

plainant, treating the transaction between Mrs. Tomson and

Mr. Fisher as a sale, urges that the price paid was grossly

inadequate. There is, it may be observed, no evidence that

$680 was an inadequate price for the life estate. Indeed,

there is every reason to doubt whether that interest, at best

so precarious, and in this case dependent on the duration of

the life of a woman then seventy-six years of age, would have

produced at sheriff's sale the amount of the consideration of

the deed to Fisher. But, in the view I take of the trans-

action, regarding the deed to Fisher as, in fact, a mortgage,

the question of inadequacy cannot be taken into consideration.

It is in proof, that nearly four months before the bill in

this cause was filed, Fisher conveyed his interest in the prop-

erty to Apgar and Staniar, as before mentioned. The bill

was filed on the 14th of December, 1872, and on the 21st of

January following, leave was granted, on suggestion of the

conveyance to Apgar and Staniar, to amend by making them

parties to the suit. The amendment, however, was not made,

and the cause has proceeded against the original defendants.

Vol. XI. Q
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No decree, therefore, affecting the interest of Apgar and

Staniar can be made in the cause. Nor could any be made

against Fisher, who, when the bill was filed, had no interest

in the suit, and has never since then had any. The proof

has not been directed to any other matter than the conveyance

to Fisher. The bill, therefore, must be dismissed as to both

defendants.

Van Winkle vs. Earl.

A statement in a deed that the conveyance is made subject to certain

mortgages (among which is the one sought to be foreclosed) held, not to

deprive the grantee of the right to set up the defence of usury ; it appear-

ing that he did not purchase the property subject to those mortgages, or

any of them, and that the statement referred to was inserted merely with

a view to preventing a breach of the covenant against encumbrances, it

having been agreed tiiat the grantor should remove all the encumbrances

from the properly, and the grantee having paid the full consideration of

the purchase.

On final hearing, on pleadings and proofs,

Mr. James Evans, for complainant.

Mr. John C. Paulison, for defendant.

The Chancellor.

This is an action for the foreclosure and sale of mortgaged

premises in Passaic county. After the mortgage in suit was

given, the mortgagor conveyed the premises to the defendant,

who still owns them. The latter defends against the mort-

gage on the ground of usury. The taking of the usury is

admitted. It consisted in including in the mortgage (which

was for a loan of $900) the sum of $100, as a premium for

the loan. The complainant insists that the defendant cannot



MAY TERM, 1875. 243

Wain V. Emley.

avail himself of the defence he sets up, because, by the deed

to him, the premises are stated to be conveyed subject to

certain mortgages, among which is that of the complainant.

It appears, however, from the deed itself, and otherwise, that

notwithstanding this statement, the defendant did not pur-

chase the property subject to those mortgages, or any of

them, and that tiie statement referred to was inserted merely

with a view to preventing a breach of the covenant against

encumbrances; it having been agreed that the grantor should

remove all the encumbrances from the property. The defend-

ant paid, and secured to be paid, the full consideration of

the purchase. The deed conveys the property by word of

grant, and contains a full covenant for quiet enjoyment, and

a covenant of warranty general. Under these circumstances,

the defendant is entitled to the defence. There will be a

decree for the complainaiat for $886, being the amount of

money advanced by him after deducting $14, the interest he

has received on the premium. He will recover neither inter-

est nor costs.

Waln vs. Emley and others.

1. Under a residuary devise "of all my estate, real, personal, or mixed,

in fee simple, subject to the following annuities to be paid by her out of

my estate, during her natural life," &c., the annuities are a lien upon the

real estate, prior to mortgages given by the devisee.

2. The gift being expressly subject to tiie payment of the annuities, the

mortgagee of the devisee can stand in no better position than the devisee

herself could.

3. The annuitants being all minors, for aught that appears, when the

mortgages were given, the doctrine of estoppel has no application.

4. Nor is the real estate relieved from the lien of the annuities on the

ground that the personal estate was the primary fund for their payment.

It does not appear that the mortgagor had in her hands, at the time of



244 CASES IN CHANCERY.

Wain V. Emley.

making the mortgages, any personal property liable to the payment of the

annuities, or that any personal property remained after payment of testa-

tor's debts.

5. Qucere. Whether, as between the mortgagee and a purchaser from

the devisee of a tract of land devised to her subject to the annuities, such

purcliaser could be required to contribute, proportionally, to the payment

of the annuities, the mortgagee having taken his mortgages after the con-

veyance of that land, and with full notice thereof.

6. Decree for the sale of mortgaged premises, subject to the annuities.

On final hearing, on pleadings and proofs.

Mr. Mahlon Hutchinson and 3f?\ J. Wilson, for complain-

ants.

Mr. Joel Parker, for Hannah Moore.

Mr. Amzi McLean, for the other defendants.

The Chancellor.

This is a suit for foreclosure and sale of mortgaged prem-

ises in the counties of Monmouth and Ocean. The land

constituted part of the estate of William H. Emley. By his

will, after directing that all his debts and ftmeral and testa-

mentary expenses be paid as soon as conveniently might be

after his death, and making two specific devises of pieces of

cedar swamp, and giving a legacy of $100, he proceeded as

follows : " I give and bequeath to my beloved wife all the

rest, residue and remainder of all my estate, whether real, per-

sonal or mixed, in fee simple, to her and her heirs, forever,

subject to the following annuities, to be paid by her out of

my estate, during her natural life, and then to cease ; namely,

seventy-five dollars, per year, to Hannah Moore, and seventy-

five dollars, per year, to each of the children of my deceased

brother, Charles Emley." He appointed his wife and Joseph

B. Moore his executors. There appears to have been a liti-

gation in respect to the will, which resulted in its admission

to probate. The account of the administrator pendente litey
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was passed in 1868. It showed a balance of $8814.10 in

his hands, to be paid over to the executor. The will was

proved on the 11th of October, 1867. On the 15th of June,

1868, the widow conveyed to John L. Hulme, for the con-

sideration of $1350, a tract of sixty acres of woodland, which

was part of the land devised to her by the will. On the 1st

of April, 1870, she executed one of the mortgages held by

the complainant, and on the 1st of April, 1872, she executed

the other. Both these mortgages were given to John R.

Wain, by whom they were afterwards assigned to the com-

plainant. The first was made to secure the payment of

$4587 in one year, with interest, and the other to secure the

payment of $2397 in one year, with interest. They cover over

three hundred acres, the residue of the land devised to the

widow. The question between the parties to this suit is,

whether these mortgages are entitled to priority in payment

over the annuities, on which there are considerable arrears.

Three of the annuitants are still minors ; another came of age

about the 1st of April last. It is clear that the testator

intended to charge the annuities on the real estate devised

to his widow. It is insisted on behalf of the complain-

ant, that the annuities should be postponed to the pay-

ment of his mortgages, on the ground of estoppel, and

on the further ground that the annuities are primarily

payable out of the personal estate bequeathed to the widow.

The doctrine of estoppel has no application under the

circumstances presented by this case. As before stated,

some of the annuitants are yet infants, some are married

women, another of them has very recently attained her

majority, and for aught that appears, all of them were infants

when the complainant's mortgages were given. But there is

no evidence of any act, representation or silence on the part

of any of them, of which the complainant has any right to

complain. The mortgagee saw fit to take a mortgage upon

land which was charged with the payment of the annuities.

He had notice of the charge, for it was not only in the

instrument under which the mortgagor obtained her title, but

it constituted part of the devise which conferred her title
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upon her. That devise was expressly subject to the annui-

ties. Nor is the complainant entitled to relief against the

annuities, on the ground that the personal estate bequeathed

to the mortgagor was the primary fund for their payment. It

does not appear in the case that the mortgagor had in her

hands, at the time of making the mortgages, any personal

property liable to the payment of the annuities. It indeed

appears that in 1868, the administrator pendente lite had in

his hands a balance of $8814.10, payable to the executors^

But whether any part of that money remained after payment

of the debts of the testator and the legacy of $100 to his^

half brother, does not appear. The testimony shows that

the mortgagor has not now any personal property out of

which the annuities, or any part of them, can be realized.

By the will, she was entitled to the balance of the personal

estate of the testator, after payment of his debts and the last

mentioned legacy, and all the residue of his real estate ; but

the gift was expressly subject to the payment of the annui-

ties. The complainant, as the mortgagee of the devisee, can,,

under the circumstances, stand in no better position than she

could herself. Newman v. Kent, 1 Merivale 240 ; Shackleton

V. Shackleton, 2 8. & S. 242. If she has wasted the personal

property, she could not, of course, claim exoneration of the

real estate. And further, the annuities are for the life of

the widow, which may continue yet for years. The annuitants

have a right to the benefit of the charge, as well upon the

real as the personal estate, if any personal estate there be

;

and they cannot be divested of it by the act of the widow in

conveying away or mortgaging the real estate. There ia

nothing before me from which any equity in favor of the

complainant, as against the annuitants or any of them, could

arise. He is entitled to a decree for the sale of the mort-

gaged premises, but they must be sold subject to the annuities.

The question raised on the hearing, as to whether the grantee

of the woodland sold by the widow in 1868, ought not, as

between him and the complainant, to be required to con-

tribute, proportionally, to the payment of the annuities^
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cannot, for obvious reasons, enter into the determination of

the rights of the parties in this suit. It may be remarked,

however, that it is difificult to perceive why, as between the

complainant and the purchaser of the woodland, the equities

are not against the former, who took his mortgage after the

conveyance of the woodland, and with full notice thereof.

Matthiessen and "Wiechers Sugar Refining Com-

pany vs. The Mayor and Aldermen op Jersey

City and others.

1. Where municipal authorities are constituted, by charter, the judges of

the necessity of the extension of a street, this court will not, in the absence

of all allegation of fraud or evil practice, gainsay or review their con-

clusion.

2. But, however necessary the work, and however conducive to the pub-

lic advantage, if it is proposed to execute it in disregard or contravention

of constitutional rights, the duty of this court is obvious, and will be dis-

charged.

3. The complainants seek to restrain the municipal authorities of Jersey

City, and others, from building a bridge or viaduct, in extension of Wash-

ington street in that city, across a tide-water passage-way, through which

they claim the right, by private grants, and as riparian owners under

grant from the state, of free and uninterrupted communication. In 1863,

The Morris Canal and Banking Company and The Central Railroad Com-

pany granted, to complainants' grantors, a passage-way, for the navigation

of vessels to and from a certain block of land and the channel of the

Hudson river, by a canal one hundred and fifty feet wide from said block

to the basin of the canal company, and a convenient passage-way across

the same to said channel. In 1867, the state granted to the canal company

all its right, title and interest in certain land covered with water, includ-

ing that over which was the water passage-way granted by that company

to complainants' grantors. This grant was upon the express condition

that, for the purpose of preserving a water basin, &c., and of leaving open,

in the premises thereby granted, a public navigation for all vessels to and

from the Hudson river and all waters west, &c., the canal company should

forever keep open certain existing gaps one hundred and fifty feet in

width, and like gaps, of like width, in any structure to be erected on the

premises thereby granted, for free public navigation between above points.

This grant provided for the free access, through this passage-way, of aU
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owners and occupants of shore property, lying north and west of the

property described in the grant. Among these were the complainants.

Other conveyances were made to the complainants, but by none of them

did they acquire any title to the land whereon the abutments, or the central

pier of the proposed bridge, are to stand. On bill to enjoin the erection of

a bridge over the tide water passage-way, held—
1. The complainants' claim is to an easement only ; and whether the

right of passage granted by The Morris Canal Company to the complain-

ants' grantors, or that which was secured to the shore owners by the act of

the legislature of 1867, be considered, the easement is a public one.

2. The purchase by the canal company under the act of 1867, so far,

and only so far, as necessary for the grant of the water passage-way,

which, without title, the canal company had granted in 1863, enures, by

estoppel as against them, to the benefit of the complainants.

3. The right of passage-way thus granted was a public right, and the

effect of the grant was, and is, merely to prevent the canal company and

their grantees, from interrupting or interfering with that right as secured

by the agreement, and to compel the company, as between them and the

complainants and their grantees entitled to the benefit of the agreement,

to maintain the passage-way. It was the public right of navigation,

guaranteed to a limited extent, to a shore owner, against destruction or

obstruction by the grantee of the state, as owner of the land between

high and low water marks.

4. The right secured to the complainants, as shore owners, by the act ot

1867, was the public right, the common right of navigation, which the

legislature intended to secure to the shore owners, against the acts of the

canal company, or its grantees.

6. The legislature did not intend, by that act, to grant any new right, or

to increase an existing one, but merely to secure the enjoyment of an

existing public right.

4. The legislature has the power to authorize the construction of a pub-

lic work which will interfere with the enjoyment of a public right of

navigation, and that without providing for compensation for the injury.

5. This court will not enjoin the construction of a public work author-

ized by the legislature, unless the intervention of the court is clearly

called for.

6. Under a section authorizing the extension of a street in a certain

way and under certain restrictions, and providing that the authorities so

empowered may also, at their discretion, extend other streets named in the

same section, and similarly situated, held, that it was thereby intended to

confer the power to extend such other streets in the same way, and subject

to the same restrictions.

7. The power to "open and extend " streets, construed, in this case, to

signify construction as well as laying out.
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Bill for injunction. On order to show cause why injunc-

tion should not be issued. On bill, answer of the city, and

affidavits.

Mr. W. P. Douglass, Mr. W. A. Lewis and Mr. B. William-

son, for the motion.

Mr. A. T. McGill and Mr. R. Gilchrist, contra.

The Chancellor.

The bill in this cause is filed to restrain the defendants,

the corporation of Jersey City and the board of chosen

freeholders of Hudson county, the board of public works

of Jersey City and the contractor for the work, from build-

ing a bridge or viaduct, in extension of Washington street,

in that city, across the tide-water passage-way between the

dry land on the south side of that passage-way and the dry

land on the north side. The city and county authorities are

acting in conjunction in building the bridge, which is a

necessary connection in the extension of Washington street

to East Central avenue. Of the necessity of the connection

there seems to be no room for doubt, for access from the dry

ground on either side of the passage-way to that on the other

side can, at that place, now only be had by the public, either

by crossing the Hudson river to New York by one ferry

and recrossing by another, or by a detour of land of nearly

three miles, or by being ferried over the passage-way in an

old scow, kept there for hire for the purpose ; the last men-
tioned means of communication being obviously of an unsafe

as well as inconvenient character. The complainants, indeed,

insist that there is no public necessity for a bridge at that

place, and that a bridge at Warren street, which is the next

parallel street west of Washington street, and is distant

about four hundred feet, will supply all the connection which

is needed between the two parts of the municipal territory,

which are there separated from each other by the water pas-
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sage-way in question. The city authorities are constituted^

by the charter, the judges of the necessity of the extension

of Washington street, and it is not for this court, in the

absence of all allegation of fraud or evil practice, to gainsay

or review their conclusion. But, however necessary the work,

and however conducive to the public advantage, if it is pro-

posed to execute it in disregard or contravention of the con-

stitutional rights of the complainants, the duty of this court

is obvious, and will be discharged.

The complainants' title to the relief sought by their

bill, is based on their claim to a right of way granted

to them in 1863, by The Morris Canal and Banking Com-
pany, (which then claimed to have the right to make such

grant,) and their right as riparian owners. By the grant

referred to, the canal company and The Central Railroad

Company granted to Matthiesseu and Wiechers, (under

whom the complainants claim by grant,) and their heirs

and assigns, proprietors and occupiers of the sugar-house

property and of a block of land south of South street

one hundred and fifty feet in length along the south side of

South street and two hundred feet on the east and west sides

thereof, and in front of the premises conveyed to Matthiessen

and Wiechers by Solomon Alofsen, a passage-way for the

navigation of vessels doing business in connection therewith,

to and from the above mentioned block and the channel of

the Hudson river, by a canal one hundred and fifty feet

wide, along and from the south side of the block to the basin

of the canal company, and a convenient passage across the

same to the said channel ; and agreed to keep the depth of

water in the passage-way as great as it then was, and that

they would, before the 1st of July following, dredge the

passage-way to the depth of five and a half feet of water at

ordinary low tide, and forever thereafter keep and maintain

it at that depth. The state, in 1867, granted to the canal

company all its right, title and interest in certain land

covered with water, including that over which was the water

passage-way granted by that company to the complainants'

grantors. This grant by the state was on the express condi-



MAY TERM, 1875. 251

Sugar Kefining Co. v. Mayor, &c., of Jersey City.

tion that, for the purpose of preserving a water basin to thf

west of the then existing westerly bulk-head, on the premi-

ses, and of leaving open, on the premises thereby granted, a

public navigation for all vessels to and from the Hudson river^

and all parts of the waters west of the westerly bulk-head just

mentioned, the company should forever keep open the then

existing gaps in the easterly and westerly bulk-heads, each of

one hundred and fifty feet in width, and like gaps, of like width,

in any structure to be erected on the premises thereby granted,

so that the public might, with all vessels, freely navigate to and

from the channel of the Hudson river, and all places east and

west of the westerly bulk-heads, without the payment of tolls

or charges
;
provided that the opening should be kept in such

condition that the owners and occupants of shore property

lying north and west of the property described in the grant,,

might, at all times, have free access to, as well as through the

same. The complainants claim title to their grant of passage-

way from the canal company, by the estoppel. They also

claim that their right as riparian owners to the navigation of

the passage-way was, by the last mentioned grant, (which was

by act of the legislature,) specially secured to them, and that

they are entitled to be protected in the enjoyment of the right

of navigation so acquired and secured. They do not claim

to be the owners of the land covered with water, over which-

the passage in question is claimed, but they claim as owners

and occupants of shore property lying north and west of the

land granted by the state to the canal company, as well as under

the grant by the canal company, to Matthiessen and Wiechers.

In the year 1871, the Central Railroad Company con-

veyed to the complainants, in fee, a tract of land described

as follows : Beginning at a point where the centre line of

Washington street, extended southerly, intersects the centre

line of South street; thence westerly along the centre line of

the latter street one hundred and fifteen feet, to the boundary

line of the sugar house lot ; thence southerly, along the line

of that lot, and parallel to the centre line of Washington

street extended, two hundred and sixty feet, to the Morris-
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canal basin ; thence easterly , along the line of the basin, one hun-

dred and fifteen feet to the centre line of Washington street ex-

tended ; thence two hundred and sixty feet to the beginning.

This conveyance was expressly subject to the right of way of

the railroad company and of the public, for public use, and as

a public street, over the portion of Washington street extended,

lying within the boundaries of the above description. Sub-

sequently, in 1872, the state granted to the complainants, in

fee, a tract of land, in the description and boundaries of which

is included the land conveyed by the railroad company.

By none of these conveyances did the complainants acquire

any title to the laud whereon the abutments or the central pier

of the proposed bridge or viaduct are to stand. The title to the

land on which the pier and the northerly abutment are, is in

the canal company. The complainants' claim is to an ease-

ment only; and whether the right of passage granted by the

-canal company, or that which was secured to the shore owners

by the act of the legislature of 1867, be considered, the ease-

ment is a public one. The canal company, in 1867, acquired

by purchase the title to the land covered by water, over which,

in 1863, they had granted and agreed to assure to Matthiessen

and Wiechers and their heirs and assigns, owners and occu-

pants of the property in the agreement mentioned, a water

passage way. Their purchase, so far, and only so far, as neces-

sary for the grant of water passage-way above mentioned,

which, without title, they had granted in 1863, enures by

estoppel as against them, to the benefit of the complainants.

But the riglit of passage-way thus granted, was a public right,

and tiie effect of the grant was and is, merely to prevent the

canal com{)any and their grantees from interrupting or inter-

fering with that right as secured by the agreement, and to

compel the company, as between them and the complainants

and their grantees entitled to the benefit of the agreement, to

joaintain the passage-way. It was the j)ublic right of navi-

.gation, guaranteed to a limited extent, (for the whole width

of the strait was about three hundred feet,) to a shore owner,

against destruction or obstruction by the grantee of the state,
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as owner of the land between high and low water marks.

And so, too, as to the right secured to the complainants as

shore owners, by the act of 1867. It was the public right,

the common right of navigation, which the legislature intended

to secure to the shore owners against the acts of the canal

company or its grantees. In either aspect of the case, the

easement is the same in its character. The legislature did not

intend to grant any new right, nor to increase an existing one,

but merely to secure the enjoyment of an existing public right.

The canal company, having become (for such is the effect of the

estoppel) the owners of the land under water, guaranteed to the

complainants' grantors, and their heirs and assigns, owners and

occupants of the land now owned by the complainants, an exist-

ing public right of navigation.

It is entirely competent for the legislature, under cir-

cumstances such as this case presents, to authorize the con-

struction of a public work which will interfere with the

enjoyment of such an easement, and that, too, without pro-

viding for compensation for the injury. Though the agree-

ment speaks of the passage-way as a passage-way by means

of a canal of one hundred and fifty feet in width, no canal

has, in fact, been constructed. The state has authorized the

work complained of in this case. By the 64th section of

an act approved March 31st, 1871, entitled "an act to re-

organize the local government of Jersey City," it was enacted

that the board of public works might extend Warren street

southerly to the made ground which then was occupied by the

New Jersey Central Railroad Company ; and for the purpose of

carrying out any power by that act delegated to them, the board

was authorized to construct such piling, trestle work, crib work

and bridging upon and over the land covered with water

within the limits of the city, as naight be expedient; and the

title of the state to the land under water, so far as might be

necessary for those purposes, was thereby granted to the

municipal corporation
;
provided, that in the extension or

construction of said street the work should be so done, and

such draws should be made, that as little hindrance as possi-

ble should be presented to the ebb and flow of the tide, and
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to navigation in the waters to be crossed. The act further

provides, that the board may also at any time, in their dis-

cretion, extend Washington, Van Vorst and Henderson

streets, or any street west of Henderson street, and may

vacate South street, or any portion thereof. It is clear that

in the power thus given to extend Washington street, the

grant of the title of the state to the land under water, (if in-

deed it has any after the grant to the canal company in 1867,)

so far as may be necessary for the purpose, is included. But

whether it has any title to the land or not, its grant, under

this section, authorizes such interference with navigation as

may be occasioned by the bridges contemplated by the grant.

It is urged by complainants' counsel that the power to extend

Washington street, thus conferred, may be construed as hav-

ing reference to the extension of the street northerly from its

then northerly terminus, but, for various reasons, it is obvious

that that construction is inadmissible. The legislature had

just given authority to extend Warren street southerly over

land covered with water, and had granted the title of the

state to so much of the land under the water to be crossed

as might be necessary for the purpose, and by restrictions had

guarded the exercise of the authority. When, in the same

section, they forthwith proceeded to give the same authority

as to other neighboring streets, parallel with Warren street,

and similarly situated in all respects, it is too clear for eluci-

dation, that they intended to confer on the board of works the

same power in reference to those streets. And that grant of

power was intended to be accompanied by the same cession of

title, and to be qualified by the same restrictions. In that

connection the authority to extend Washington street, meant

to extend it over the land covered with water, in the same

manner as the legislature had just authorized the extension of

Warren street. It is urged by the complainants' counsel

that the grant contained in the section under consideration,

as to Warren street itself, is nugatory, because the power

principally given is to open and extend the street, and all

that is involved in the opening of a new street, or the exten-
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•sion of an old one, is the acquisition of the requisite interests

in the land necessary for such opening or extension, and not

the alteration in any way of the physical character of the land

acquired; but the legislature, in the section under considera-

tion, not only gives power to extend the street, but expressly

authorizes the board, for the purpose of carrying out any

power by the act delegated to them, to construct such piling,

trestle work, crib work and bridging upon and over the land

•covered with water, within the limits of the city, as may be

expedient, and in the same connection, uses the term con-

struction in connection with extension. The terms extension

ani opening in that section, are employed to signify construc-

tion as well as laying out.

The complainants allege that the construction of the abut-

ments and pier is contrary to the requirements and prohibi-

tions of the supplement, approved March 31st, 1869, to the

act " to ascertain the rights of the state, and of riparian

owners in the lands lying under the waters of the bay of New
York, and elsewhere in this state," approved April 11th,

1864, {Pamph. L., 1869, p. 1017); but, by the first section of

that act, the premises in question in this suit, with the rest

of the land granted to the canal company by the act of March

14th, 1867, are excepted from the provisions of the act.

There is notiiing in the pro])osed plan of the bridge to

induce this court to interfere with the work.

The order to show cause will be discharged, with costs.

The First National Bank of Paterson vs. Byard
and others.

A mortgage given to a bank to secure payment of $10,000 in six months,

contained a proviso as follows :
" This mortgage being given to secure

whatever amount of indebtedness may at any time hereafter exist from

the said John Byard to The First National Bank of Paterson/' «&c. Held,
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that the mortgage was not restricted by the proviso to the indebtedness of

the mortgagor to the bank, arising from direct dealings between them, but

was security also for the amount of notes made by the mortgagor to the

order of a third person, and by him endorsed to the bank and discounted

for him.

Bill for foreclosure and sale of mortgaged premises. On
exceptions to master's report.

Mr. I. Van Wagoner, for the exceptant.

Mr. H. A. Williams, for complainants.

The Chancellor.

The exceptant is the holder of a mortgage subsequent to

that of the complainants. Both mortgages were given by

John Byard, and are on the same property. The master has

reported that there is due on the complainants' mortgage the

sum of $4655.48, almost all of which is due on notes made

by Byard to the order of one McNab, by whom they were

endorsed to the complainants, who discounted them for him.

The only question raised on the argument was, whether the

indebtedness of Byard to the complainants on those notes is

covered by the complainants' mortgage. The proviso of that

instrument, after stating that the mortgage was given to

secure to the complainants the payment of $10,000 in six

months from its date, with interest, according to the condition

of Byard's bond to them, adds :
" This mortgage being given

to secure whatever amount of indebtedness may at any time

hereafter exist from the said John Byard to The First

National Bank of Paterson, and whenever the same shall be

paid without any deduction or defalcation for taxes, assess-

ments, or any other impositions whatsoever, then and from

thenceforth these presents and said obligation, and everything

herein and therein contained, shall cease and be void." The

proviso does not confine the indebtedness to such as may be

contracted or arise in any particular way or at any particular
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time, but expressly declares it to be the intention of the

parties to the roortgage, to secure whatever indebtedness may
at any time thereafter exist from Byard to the complainants.

I see no ground for the proposition, that the object of the

mortgage was to secure only such indebtedness of Byard to

the bank as might arise from direct dealings between them.

The exceptions will be overruled, with costs.

Van Horn vs. Powers and others.*

1. A statement in a deed that the grantee assumes the payment of a

mortgage on the property, does not entitle the mortgagee in a sui.t for fore-

closure of the mortgage to a decree for deficiency against such grantee,

where the grantee was ignorant of the conveyance, never gave her consent

to its being taken in her name, and never in any way accepted it.

2. Nor, in such a case, can a decree for deficiency be made against the

husband of the grantee, who caused the deed to be taken in the name of

his wife for the purpose of securing the property from his creditors.

On final hearing, on pleadings and proofs.

Mr. W. A. Lewis, for complainant.

Mr. E. J. Powers, pro se.

The Chancellor.

The suit is for the foreclosure and sale of mortgaged prem-

ises in Hudson county. The mortgage was given by Sarah

A. Trussler and her husband to the complainant, and was

upon the premises at the time when Mrs. Trussler and her

husband conveyed the property to Mrs. Powers. The deed

to Mrs. Powers contains the statement that she assumed the

payment of certain mortgages on the premises, one of which

was the complainant's. The defence of usury set up in the

answer of Powers and wife, is not sustained. The complain-

* Cited in Culver v. Badger, 2 Stew. 77.

Vol. XI. R
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ant is entitled to a decree for the amount due on his mortgage,

with a decree for deficiency against Edward J. Trussler, whose

bond the mortgage was made to secure. He is entitled to no

decree for deficiency against Mr. Powers ; nor is he entitled

to any against Mrs. Powers. It appears that she knew nothing

of the transaction in which the conveyance was made to her.

It was wholly her husband's. Nor did she know of the exist-

ence of the deed. It is true she admits by her answer, that

the property was conveyed to her, but she never accepted the

conveyance in any way. The consideration was the money

and property of her husband, and he took the deed in her

name, without her consent or knowledge of his intention to

do so, and for the purpose of screening the property from his

creditors. It does not appear that she had then, or has now,

any separate estate.

Macknet's Executors vs. Macknet.*

1. Under a provision, " my will is, and I do direct that, during the mi-

nority of my daughter Hattie, the income of the estate hereinbefore be-

queathed to her, shall be paid to her mother, (she remaining my widow,

unmarried,) for the support, maintenance, and education of said daughter;

and, in case of the death of her mother, or her marriage, then, so much of

said income as may be necessary for the liberal support and education of

said daughter, shall be paid by said executors, whom, in case of the death

or marriage of my said wife, I appoint to be the guardians of said Hattie,"

the widow is entitled to receive, so long during the minority of said daugh-

ter as she remains such widow, the whole income of the daughter's share

of the estate.

2. Nor will the widow, so long as she faithfully discharges the obligation

devolved upon her by the trust, be required to account for any excess of

such income over what could be shown to be the amount required for the

proper maintenance, support, and education of the daughter, according to

her condition in life.

* CiTEU) in Wood v. Chetwood, 6 Stew. 14.
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On petition of Hattie Macknet, by her next friend.

Mr. J. W. Taylor, for the petitioner.

Mr. C. S. Titsworth, for Mary H. Macknet.

The Chancellor.

The petitioner is the infant child (now about seven years

of age) of the late Charles S. Macknet, and is his only child

by the respondent Mary H. Macknet, who is his widow.

The petition is designed to obtain a declaration of the rights

of the widow, under a provision in the twenty-fourth section

of the will of Mr. Macknet. That provision is as follows

:

" My will is, and 1 do direct that, during the minority of my

daughter Hattie, the income of the estate which I have here-

inbefore bequeathed to her and to her use, shall be paid to

her mother, (she remaining my widow, unmarried,) for the

support, maintenance, and education of said daughter; and,

in case of the death of her said mother, or her marriage, then

so much of said income as may be necessary for the liberal

support and education of said daughter Hattie, shall be paid

by said executors, whom, in case of the death or marriage of

my said wife Mary, I appoint to be the guardians of said

Hattie." It is alleged in the petition, that the income of

Hattie's share of the estate is far in excess of what is required

for her proper support, maintenance, and education. The

question presented is, whether the widow is entitled to receive

the income of Hattie's share ; and, if so, whether she can be

called to account for the excess over what can be shown to be

the amount required for the proper support, maintenance, and

education of Hattie, according to her condition in life.

The first branch of this question was considered and disposed

of in the opinion heretofore delivered in this cause, {Mack-

net's Executors v. Macknet, 9 C. E. Green 294, 295, 296,) in

which it was held, that the widow was entitled to receive, so

long during the minority of Hattie as she should remain the

testator's widow, the income of the share of the estate which
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is, by the will, expressly and directly given to her daughter.

The bequest is a gift of the income to the widow, charged

with the proper support, maintenance, and education of her

daughter. Nor will she, so long as she faithfully discharges

the obligation thereby devolved upon her, be required to

account. Ferry on Trusts, §§ 117, 118, and cases there cited.

The intention of the testator to give the income of the share

which he had expressly and directly given to Hattie, to her

mother, so long during the minority of the former as the

latter should live and continue to be his widow, is clearly

expressed ; and that he intended that all of that income should

be paid to his widow without reserve, and without regard to

the amount which might be required for the purposes indi-

cated, and without account, is further evident from the pro-

vision made for the same objects in the event of the death or

re-marriage of his widow during the minority of the child,

in which case the guardianship is to devolve on the executors.

In that case, the expenditure is to be limited to so much only

of the income as may be necessary for the liberal support and

education of the child.

The executors will be directed to pay over to the widow,

so long during the minority of Hattie as she shall remain the

testator's widow, the entire income of the share expressly and

directly given to Hattie by the will.*

Ward and another vs. The Montclair Railway Com-
pany and others.

1. A purchaser at a receiver's sale of a railroad, who, on the ground of

the interest thereby acquired, was admitted a defendant in a suit to fore-

close a first mortgage on the property of the railroad, but with the right

only to appear at the taking of the accouat of the amount due on the mort-

gage, and to be notified of the taking of the account; (a decree had been

made, that the complainants were entitled to a sale of the mortgaged

Decree reversed, 12 0. E. Gr. 594.
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premises, to pay the amount due thereon ;) but who, before the master's

report was made, had lost all his interest in the mortgaged premises by
reason of a sale thereof under foreclosure of a second mortgage, has no
interest in the suit to entitle him to have the final decree therein opened

and the execution set aside, because he was not notified of the taking of

the account.

2. Any interest such person might have by reason of his ownership of

any bonds secured by complainants' mortgage, can be protected by pro-

ceedings to prevent injustice in the distribution by the trustees of the

proceeds of sale.

On petition of William A. Guest to open the final decree

and set aside the execution.

Mr. John Linn, for the petitioner.

Mr. R. Wayne Parker and Mr. Cortlandt Parker, for the

complainants.

The Chancellor.

The petitioner complains that he has been deprived of an

opportunity to offer evidence before the master, and on that

ground, and the ground of irregularity in making the final

decree, prays that the decree may be opened, and the execu-

tion for the sale of thfe mortgaged premises set aside. The
suit was brought to foreclose the first mortgage. The peti-

tioner was admitted a defendant, on the ground of his interest

as purchaser at the receiver's sale. By the terms of the order

he was not permitted either to plead, answer or demur, or to

make any defence to the action, but had the right to appear

at the taking of the account of the amount due on the com-

plainants' mortgage, and was to be notified of the taking of

the account accordingly. By a decree, before then made,

the complainants had been decreed to be entitled to the sale

of the mortgaged premises to raise and pay the amount due

on their mortgage.

After the making of the order admitting him as a defend-

ant, and before the master's report was made, the petitioner

lost all his interest in the premises by reason of the sale
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thereof under foreclosure of the second mortgage. Conse-

quently he had no interest as owner of the premises in the

subject of the reference when the report was made. Nor

does it appear that he had any interest in the reference in

any other way. It is true he testifies that he is " interested
'^

in the bonds secured by the complainants' mortgage, but what

the interest is he does not state. If he be the owner of any

of the bonds, he may obtain all the protection to which he is

entitled, by appropriate proceedings to prevent any injustice

in the distribution by the trustees of the proceeds of the sale.

There appear to be no merits in this application.

The petition will be dismissed.

Ettenborough and others vs. Bishop.

1. A purchaser at a sale under a judgment obtained in an action against

an individual partner, was enjoined from proceeding in an action of eject-

ment against the complainants (members of a firm of which such partner

was one), who were in possession of the premises claimed to be part-

nership assets, and so decreed to be by this coVirt. The action in which

the judgment was obtained was commenced after the suit in which the

premises were declared to be partnership assets was begun, and a notice of

lis pendens was filed before the commencement of that action. Held, oa

motion to dissolve, upon answer : The defendant having had constructive

notice of complainants' claim (and, apparently, actual notice also,) injunc-

tion should be retained.

2. New matter, as ground of estoppel, cannot avail upon the hearing of

amotion to dissolve an injunction, on bill and answer.

On motion to dissolve injunction on bill, answer, and

affidavits.

Mr. W. H. Vredenburgh, for the motion.

Mr. E. Q. Keasbey, contra.
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The Chancelloe.

The defendant is the purchaser at sheriiF's sale under au

execution issued on a judgment recovered against Stephen V.

Arrowsmith by Thomas S. R. Brown and Thomas S. Brown,

of certain laud and premises in Monmouth county. In a

suit in this court, brought by the complainants against

Arrowsmith, the property has been decreed to be partnership

assets of a firm composed of the complainants and Arrow-

smith, and it has been ordered to be sold accordingly. That

suit was brought in 1873, and notice of Us pendens therein,

describing the premises, was duly filed in the clerk's office of

Monmouth county on the day on which the bill was filed,

which was before the suit at law in which the above men-

tioned judgment was recovered, was brought.

The defendant in this suit having obtained a deed from

the sherifi* in pursuance of the above mentioned sale, brought

au action of ejectment against the complainants who are in

possession of the premises, and an injunction was issued in

this suit restraining him from proceeding in that action. In

his answer, he sets up his title under the sheriff's sale, and

also under a mortgage, subject to which Arrowsmith held the

title to the property. It does not appear when he obtained

the assignment of that mortgage, however, and on the argu-

ment his counsel admitted that the ejectment was not brought

on the mortgage, but on the title obtained under the sheriff's

sale. On the case as presented, the injunction ought not to

be dissolved. The defendant had constructive notice of the

complainants' claim that Arrowsmith held the title to the

land in trust, and there is good reason to believe, from his

answer, that he had actual notice, also. The facts on which

he relies as ground of estoppel are new matter.

The motion will be denied, with costs.
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The Screw Mower and Reaper Company vs. Mettler
and Reese.

1. The equity upon which the right to an injunction to restrain pro-

ceedings at law upon a note rests, being distinctly denied by the answer,

and the complainants having a defence which, if sustained at law, would

be good, and which he may show in the action at law, injunction dis-

Bolved.

2. It is also a good ground for dissolving the injunction in such a case,

that there is great reason to believe that the complainants' conduct towards

the defendant in regard to the note, has been such as to est-op them from

setting up their defence in equity against them.

On motion to dissolve injunction, on bill and answer.

Mr. J. F. Dumont, for the motion.

Mr. J. G. Shipman, contra.

The Chancellor.

The complainants' bill is filed to restrain the defendant,

Mettler, from further prosecuting a suit at law, begun by him

in the Supreme Court against them on a promissory note

made by them on or about the 16th of December, 1873, and

dated on that day, for $3500, payable at the Phillipsburg

bank, nine months after date, to the order of The Reese,

Staats and Melick Manufacturing Company, without defalca-

tion or discount, for value received. That note, they allege,

was, by agreement between them and Adam R. Reese, deliv-

ered, at or about the time when it was made, to their secretary

George Sweeney, now deceased, who was also the secretary of

the payees, to be held in escrow. According to their state-

ment, it was, by the agreement, never to be delivered to any

one, but was to be retained by the secretary until Reese, who,

as they allege, was indebted to The Reese, Staats and Melick

Company in the sum of about $4000, of which debt the
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•complainants were the owners by assignment from that com-

pany, should have cancelled fifty shares of his stock in that

company, and then it was to be returned to the complain-

ants, who were to credit him with the amount of it on the

debt. The complainants allege that Reese had agreed with

them to exchange the fifty shares of stock for fifty shares of

their capital stock, which they were to sell to a Mr. Miller

for $3500, and apply the money to Reese's debt. The Screw

Mower and Reaper Company, the complainants, it appears,

were, in fact, a new organization of The R.eese, Staats and

Melick Company, the capital stock of the latter being ex-

changed for that of the former, and the former company pur-

chasing the assets of the latter. R,eese had two hundred and

ninety-five shares of the stock of The Reese, Staats and

Melick Company. The stock of the new company was of

the same amount as that of the old, and held in the same

shares, by the same persons. In order to introduce three new

stockholders (one of whom was Mettler) into the new com-

pany, it was arranged that three of the stockholders should

each permit the sale of fifty siiares of his stock to one of the

three persons above mentioned. Reese, as before stated,

owned two hundred and ninety-five shares, and he was to

permit the sale of fifty of them to Mettler. That number of

shares was, in fact, sold to the latter. They were paid for by

Miller, to the new company. Reese, in March, 1874, after

that sale, cancelled fifty shares of his stock, receiving nothing

in return therefor. The complainants did not give him any

credit for the price of the stock sold to Miller. They state

that Miller, being unwilling to wait until Reese, whose stock

had been levied on for debt, could get it released, made other

arrangements, and obtained his stock from others. Nor did

the complainants, when Reese cancelled the fifty shares, take

up the note, which was then in the secretary's hands. On
the 1st of April following, Sweeney, the secretary, to whom
Reese was indebted in the sum of $2284.54, in their indi-

vidual transactions, endorsed the note in the name of The

Reese, Staats and Melick Company, to Reese, who endorsed
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it in blank, and on the 4th of April, Sweeney delivered it to

Mettler as collateral security for the payment of Reese's note

to Sweeney, for $2284.54, dated the 1st of April, payable at

three months from its date, to Sweeney's order, which he

then also delivered to Mettler in exchange for the latter's

note for the same amount, dated on the 4th of April, then

lent by Mettler to Sweeney. This arrangement was the means

by which Reese and Sweeney raised for the latter the money

due to him from the former. Reese's note was not paid at

maturity. Mettler renewed his note and brought suit against

Reese on the note of the latter, who then paid it and de-

manded from him the note of $3500. Mettler refused to

deliver it to him until he paid $15, or thereabouts, for costs

of protest of Mettler's note, lent to Sweeney, and interest on

that note and discount on the renewal. The result was an

action of trover brought by Reese against Mettler, in which

the former obtained judgment in the February Term, 1875,

of the Supreme Court, for the amount of the note, with

interest. Mettler subsequently brought suit against the com-

plainants on the note, and the bill in this cause was filed to

restrain him from proceeding therein, and an injunction was

issued thereon.

Mettler has answered the bill fully. In all matters

within his knowledge he has answered, professedly, ac-

cording to his knowledge, and as to other matters on in-

formation and belief. He denies all notice of the alleged

agreement between Reese and the complainants in regard

to the note, and all notice that the note was held in

escrow, and alleges, in short, that he took it bona fide

for value, without any notice that it was subject or liable

to any defence. The complainants insist that he is not

now a bona fide holder of the note, inasmuch as the

debt, as collateral to which he held it originally, was paid

before the action of trover was brought; that the note is

subject, in his hands, to the same defences to which it would

be liable if it were in the hands of Reese, and that as Reese

could not recover of them upon it, so Mettler cannot. It is

•unnecessary to consider the question discussed on the argu-
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ment, as to whether Mettler has, in fact, any title to the note

by operation of law, seeing that he has not yet satisfied the

judgment in trover. If he has no title, he cannot recover at

law. If it be held that his title accrued on the entry of the

judgment, he obtained title after the maturity of the note,

and the complainants may show in the action at law, that

tlie note was held by Sweeney, the secretary, in escrow merely.

For this reason the injunction should be dissolved.

But there is another ground also. There is great reason to

believe that the complainants' conduct towards Mettler in re-

gard to the note, has been such as to estop them from setting up

the defence in this court against him. They allege that the

note was held by their secretary in escrow ; that when it was

delivered over by him to Mettler, they protested against such

delivery. They appear to have protested to no one, except to

their secretary himself, nor did they give any notice at any

time to Mettler, that the note was subject to the defence they

now set up, or, indeed, to any defence. In his affidavit to the

bill, the treasurer of the company says, that he " cautioned and

told Sweeney not to pass the note to Mettler, as it was against

the agreement with Reese." This seems to have been the extent

of the company's entire action in the matter. They made no

claim upon the note while it was in the hands of Mettler,

either while he held it as collateral security, or afterwards,

although they knew he was holding it under a claim of right

as against Reese, and as Reese's property. They permitted

him, with their knowledge that he was doing so, to act upon

the belief that the note was the property of Reese. Mettler

called upon the treasurer of the complainants, who was also

their secretary, and is the same person by whose affidavit

alone their bill is verified, very soon after the suit in trover

was commenced, with a view to obtaining information and

evidence with which to defeat Reese in the action, and that

officer, who was president when the note was given, and as

such signed the note, told Mettler that the note was only

payable in stock, and not in money ; and, a few days before

the trial, when Mettler called on him to serve a subpoena
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upon him, requiring his attendance as a witness at the trial,

he told Mettler that he had, since his former conversation

with Mettler above referred to, ascertained that he was mis-

taken as to the note being payable in stock, and could not

swear that it was not payable in money, and that Mettler had

better not call him as a witness on the trial, as he could not

do him any good. The complainants have had full knowl-

edge of Mettler's controversy with Reese in regard to the

note, and although he inquired of their treasurer, under the

circumstances above stated, in regard to the existence of any

defence to the note, they not only did not inform him that

Reese was not entitled to the note, but, on the other hand,

their treasurer told him that it was payable in stock, and

afterwards, in substance, informed him that it was payable in

money. The only allegation of notice to Mettler, in the bill,

is in the statement that, on or about the 1st of February,

1875, he came to the treasurer of the complainants and

demanded payment of the note, and the latter informed him

that the complainants were not bound to pay it in cash, and

stated the arrangement, in substance, between the complain-

ants and Reese, set forth in the bill, " which," the bill adds,

*' the said Mettler knew all about." The affidavit attached

to the bill contains the statement that, at the time of the

trial of the action of trover, Mettler knew all about the cir-

cumstances under which the note was given, but says nothing

more on that head. The answer explicitly and unqualifiedly

denies all notice. The complainants are in no situation to

set up in this court, against the note in Mettler's hands, the

defence which they now seek to establish. They were, at

least, silent when they ought to have spoken. Nor will the

fact that Mettler claims title to the note through the suit in

trover, debar him from the equitable consideration of this

court. His title to the note is not controverted by Reese.

On the other hand, Reese is seeking to compel payment of

the judgment in trover, and has levied upon Mettler's prop-

erty, and was proceeding to sell it when the sheriff was

stayed by injunction out of this court, on a bill filed by
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Mettler, alleging illegality iu the sheriflF's advertisement of

sale of Mettler's real estate under tlie execution, and setting

up the fact of the pendency of this suit and the complain-

ants claim therein. On the granting of that injunction,

Mettler gave security under the statute which requires in

such cases the deposit in this court of an amount of money

equal to the amount due, at the time, on the verdict or judg-

ment, with costs ; or security, by bond, in double the amount

of the verdict or judgment, and the costs at law, with condi-

tion to abide such order or decree as the Chancellor shall

make in the premises ; or, if the bill be dismissed, to pay the

amount of the verdict or judgment and costs, with interest.

Wrong-doer, Mettler undoubtedly was in law, technically, in

withholding the note from Reese, but he held it on a not

uumeritorious claim of right, his design being to compel

Reese, by that means, to pay him the money which he had

been compelled to pay in a transaction which he regarded as

merely an accommodation to Reese, and in which he con-

sidered himself entitled to indemnity from the latter accord-

ingly. In this suit he is, under the circumstancCvS, to be

regarded as the purchaser of the note for valuable considera-

tion, and as having title, and as being liable to defences, and

entitled to protection accordingly. His bill, filed for injunc-

tion, in no wise aflfects his claim to the consideration of the

court on this motion. It contains no statement, nor any

admission of fact, in contradiction of, or in contrariety to,

any of the statements of his answer in this cause.

The injunction will be dissolved, with costs.

Middleton vs. The New Jersey West Line Rail-

EOAD Company.*

1. The indebtedness of the West Line Kailroad Company being more

than double its assets ; there being no income to meet the expense of the

necessary repairs ; its property being of such a character as materially to

Cited in Freehold Mutual Loan As^n v. Brown, 2 Stew. 124.
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deteriorate in value pending a protracted litigation
;
and it being clearly

for the interest of all concerned in the property that it should be sold as

early as possible, and almost all of the first mortgage bondholders repre-

sented by the trustees asking for the sale, the road and its franchises were

ordered to be sold by the receiver, pending proceedings for foreclosure by

trustees for the first mortgage bondholders, which disputes about the extent

and validity of the mortgage lien threatened greatly to delay.

2. The property was directed to be sold free from all encumbrances,

«xcept a mortgage held by the public school fund of the state on lands

under water.

3. The power of this court to sell the property of an insolvent corpora-

tion free from encumbrances, {Nix. Dig. 409, ? 24,) is not abridged by the

dispute as to a mortgage being in reference to the extent to which it is an

encumbrance, and not distinctly and solely as to its legality or validity

;

the legislature intended to include cases in which the objections are to the

extent of the lien alone.

4. A power given by an act repealed in a revision, but which, by the re-

vision, in the same instant that it was repealed, was immediately re-enacted,

fio that there was never a moment when the act repealed was not in force,

is not taken away by the repealer.

Ou petition of the receiver for an order to sell the prop-

erty, rights, and franchises of the company free from encum-

brances, and an order to show cause thereon ; and also, on the

petition of the trustees for the first mortgage bondholders, that

the mortgaged premises be delivered over to them as mort-

gagees thereof.

Mr. G. N. Abeel, for the receiver.

Mr. Joel Parker, Attorney-General, for the commissioners

for the school fund.

Mr. J. F. McGee and Mr. Cortlandt Parker, for the trustees

for the first mortgage bondholders.

The Chancellor.

The receiver states in his petition, that the amount of the

property and assets of the company does not exceed $1,200,-

000, and that its indebtedness is over $2,600,000 ; that there
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is no income derivable from the few miles of road which are

completed and in use, to meet the expense of the repairs which

are necessary to keep the road in proper running order ; and

that there is a long stretch of trestle-work near Millburn,

which is in a state of decay, and that the trestle-work on that

part of the road which is in use, is also in need of repairs

which there are no funds to make. The property of the com-

pany is of such a character as will materially deteriorate in

value, pending a protracted litigation. That it is now actually

deteriorating in value seems to admit of no doubt. In-

deed, no question was made or suggested on that score, on the

argument. Nor does it appear to admit of any question, that

it is the interest of all concerned in the sale of that property

that it should be sold with as little delay as possible. I am
unable to perceive the force of the suggestion made in behalf

of the trustees, on the argument, that it would be more

advantageous for those interested in the property, that the

sale should be made under the proceedings for foreclosure

instituted by the trustees. Prior to the former application

made by the receiver for the sale of the property, the trustees

had filed their bill to foreclose their mortgage, and therein had

declared their option that the principal money secured by the

mortgage should be due, and they thereby sought the sale of

the mortgaged premises to raise and pay the whole amount

accordingly. To their bill, answers have been filed, disputing

the claim of the trustees as to the extent of the lien of the

mortgage, and otherwise questioning its validity as an encum-

brance. This has already given rise to considerable delay in

that suit, and threatens to occasion much more. It is clearly

for the interest of all concerned that the road and all its

franchises should be sold together, and I see no reason why
the sale should not be made without awaiting the termination

of the foreclosure proceedings. Indeed, the holders of almost

all of the bonds are before me by their counsel, and ask

that the sale may be ordered.

There will be no practical difficulty in ascertaining the

value of the franchise to build a road from Newark to Jersey
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City, in case it should be decreed that the first mortgage

does not cover that franchise. On behalf of the commis-

sioners of the public school fund of the state of New Jersey^

the Attorney-General protests against the sale, free of all

encumbrances, of the land under water at Jersey City, ott

which they hold a mortgage for $82,000 and interest, for

purchase money. Under the circumstances, I think the prop-

erty and franchises should be sold subject to that mortgage.

The counsel of the trustees insist that the supplement (ap-

proved March 13th, 1866, Nix. Dig. 409*) to the act to pre-

vent frauds by incorporated companies, does not authorize a

sale, unless the validity of the mortgage as a lien, irrespec-

tive of the extent of its lien or encumbrance, is brought into

question ; that to question the extent of its lien, is not to ques-

tion its legality. The language of the act, which the revision

has left substantially unchanged, is, " where the property of

an insolvent corporation, in the hands of a receiver or trustees^

appointed under the act to which this is a supplement, is en-

cumbered with mortgages or other liens, the legality of which

is brought into question, and the property is of a character

materially to deteriorate in value pending the litigation,,

thereupon the Court of Chancery may order such receiver or

trustees to sell the same clear of encumbrances at public or

private sale, for the best price that can be obtained, bringing

the money into the Court of Chancery, there to remain sub-

ject to the same liens and equities of all parties in interest as

was the property before it was sold, and to be disposed of as

the said court, by its decree, shall order and direct." The nar-

row construction which the counsel of the trustees seek to put

upon the word " legalit}'," is for very obvious reasons wholly

inadmissible. To confine the meaning of the term to objec-

tions to the instrument or proceeding under which the lien

or encumbrance is claimed ; or, to state it perhaps more fairly,

to exclude from its scope cases in which the objections are to

the extent of the lien or encumbrance claimed alone, would

be to do violence to settled principles of construction. The
intention of the legislature is not obscure or doubtful. They

*Bev., p. 192, sec. 84.
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intended to authorize the sale of the property of an insolvent

corporation in the hands of a receiver or trustees, whenever

it was ]ial)le materially to deteriorate during litigation which

jnio-ht ensue over disDuted liens or encumbrances. Themis-

chief was the depreciation of the property during protracted

litigation to settle the rights of conflicting claimants of liens

or encumbrances thereon. Such a case as that now before me

is obviously within the mischief, and it is equally clear that

it is within the scope and meaning of the act.

It is further urged on behalf of the trustees, that the appli-

cation of the act to the property mortgaged to them, will be in

contravention of their constitutional rights in the premises.

It is insisted that the act of 1866 was repealed in the revision

of the laws, and that on such repeal the power given by it to

this court was, of course, at an end ; and that when the pro-

vision was re-enacted in the revision, their mortgage was noty

by reason of the repealer, subject to it, and that they conse-

quently cannot be aifected by it, because of the constitutional

prohibition forbidding the passage of any '' bill depriving a

party of any remedy for enforcing a contract which existed

when the contract was made." The act of 1866 existed when

the mortgage was made. The mortgagees took their lien

subject to the provision of that act, and therefore subject to

the power thereby given to this court over the mortgaged

premises. The provision has never ceased to exist since the

mortgage was made. Simultaneously with the repeal of the

provision it was re-enacted, substantially without alteration.

The repeal must be regarded as part of the means of revision

merely, as a necessary formality foi" the substitution of the

provision as revised, for the provision as it originally stood.

The language of Chief Justice Shaw, in Wright v. Oakley, 5

3Ietc. 400, 406, is apposite. "In construing the revised

statutes and the connected acts of amendment and repeal, it

is necessary to observe great caution to avoid giving an effect

to these acts which was never contemplated by the legislature.

In terms, the whole body of the statute law was repealed

;

Vol. XI. s
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but these repeals went into operation simultaneously with the

revised statutes, which were substituted for them and were

intended to replace them, with such modifications as were in-

tended to be made by tliat revision. There was no moment

in which the repealing act stood in force without being re-

placed by the corresponding provisions of the revised statutes.

In practical operation and effect, therefore, they are rather to

be considered as a continuance and modification of old laws,

than as an abrogation of those old, and the re-enactment of

new ones. In order to construe them correctly we must take

the whole of the revised statutes, together with the act of

amendment and the repealing act, and consider them in

reference to the known purposes which the legislature had in

view in making the revision."

In Steamship) Co. v. Jolliffe, 2 Wall. 450, like considera-

tions were recognized in adjudicating upon the effect of the

repeal of a particular law, which had been immediately re-

enacted without substantial alteration. The court said :
" The

new act took effect simultaneously with the repeal of the first

act; its provisions may, therefore, more properly be said to

be substituted in the place of, and to continue in force with

modifications, the provisions of the original act, rather than to

have abrogated and annulled them." In Warren R. R. Co.

V. Town of Belvidere, 6 Vroom 584, the like discrimination is

made. The court say :
" Section 27 of the act (tax law) of

1866, although in words substantially the same as section 15

of the act of 1862, yet, with some variations, is only prospec-

tive in its operation, and does not reach past delinquencies,

and is not a revision or continuation of section 15."

But, irrespective of these considerations, I do not see how,

if it be conceded that the repeal worked the complete extin-

guishment of the provision, the constitutional right of the

mortgagees can be said to be contravened, by applying the

law as re-enacted to the mortgaged premises. The revised

act merely re-invested this court with a power in respect to

the property, which it had by statute when the mortgage
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was made, and which it continued to have up to the time of

the repeal.

The receiver will be ordered to sell the property at public

Bale free from all encumbrances, except the mortgage held by

the commissioners of the school fund.

The petition of the trustees that the road be delivered ovei

to them, will consequently be denied.*

Matthiessen and Wiechers Sugar Refining Com
PANY vs. The Mayor and Aldermen of Jersey

City and others.

The aspect of the case presented by the original bill upon which an

injunction was denied, not being charged by the amendments made thereto

by leave of the court, a new motion for an injunction denied.

On motion for injunction on amended bill.

Mr. JR. Gilchrist, for the motion.

Mr. W. P. Douglass, and Mr. B. Williamson, contra.

The Chancellor.

The injunction applied for under the original bill having

been denied, and the bill having been amended by leave of

the court, the motion for an injunction is renewed. The

amendments do not appear to me to change the aspect of the

case as presented by the original bill. This motion, there-

fore, will be denied.

*Order reversed, 12 C. E. Or. 557.
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Kirkland's Administratrix vs. Kirkland and others.*

1. It is not, in all cases, requisite that a person seeking to be made a

party to a foreclosure suit by petition, should first cause the instrument

under which he claims an interest in or lien upon the mortgaged premises

to be recorded, registered, entered, or filed.

2. Where the applicant has fully stated, in his petition, his title and

interest, and whence and in what manner derived, he cannot be deprived

of his right to be admitted a party to the suit, because he does not set out

the instrument under which he claims, at length ; it being alleged that the

complainant holds the instrument, and refuses to deliver possession of it.

3. In such a case, a bill, in the nature of a cross-bill, may be filed to

prevent the complainant from depriving the claimant, by means of the

foreclosure, of tlie benefit of his interest.

Bill to foreclose. On petition of Stephen W. Whitney to

be made a party defendant.

Mr. E. A. S. Man, for the petitioner.

Mr. Cortlandt Parker, for complainant.

The Chancellor.

The petitioner applies to be made a defendant in this suit^

on the ground of his ownership of the mortgaged premises.

He alleges that he purchased them at sheriff's sale under an

execution issued on the judgment in favor of the complain-

ant stated in the bill, and for the amount of which she seeks

a decree, in addition to the amount claimed to be due to her

on her mortgage, on which the bill is filed. The petitioner

alleges that, after his purchase of the premises, the complain-

ant's attorney received the deed from the sheriff for him, and

now uiijrstly refuses to deliver it to him. A suit to compel

the delivery by the attorney, to the petitioner, of the sheriff's

deed, is now pending in this court. The sheriff's sale, and

the receipt of the sheriff's deed by the complainant's attorney

*CiTED in Leveridge v. Marsh, 3 Slew. 60;
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took place before the commencement of this suit. This

motion is resisted by the complainant. Her counsel urges

that the petitioner cannot be permitted to intervene on his

own application ; that he is a stranger to the suit, and that,

having no legal title to the property, he is not within the

provisions of the 78th section of the chancery act. [Revisiorif

p. 73.) That section provides, that in any suit for fore-

closure of a mortgage upon, or which may relate to^ real or

personal property in this state, any person claiming an inter-

est in, or an encumbrance or lien upon, the property, by or

through any conveyance, mortgage, assignment, lien, or any

instrument which, by any provision of law, could be recorded,

registered, entered, or filed in any public ofiSce of this state,

and which shall not be so recorded, registered, entered, or

filed at the time of the filing of the bill in the suit, may, on

causing such conveyance, mortgage, assignment, lien claim,

or other instrument to be recorded, registered, entered, or

filed, as provided by law, cause himself to be made a party

to the suit, by petition. That, under the circumstances of

this case, the petitioner is entitled to be heard in regard to

the subject matter of this suit, cannot be doubted. The only

•question is, as to the practice. He may file a bill, in the

nature of a cross-bill, to prevent the. complainant from

depriving him, by means of the proceedings in this suit, of

the benefit of his purchase under the execution ; or he may

be admitted as a defendant in this suit. Aside from the fact

that the complainant was aware of the existence of his claim

at the time of filing the bill, the petitioner's application is

within the equity of the statute. The recording, registering,

entering, or filing of the conveyance, mortgage, assignment,

lien claim, or other instrument under which the interest or

encumbrance is claimed, is not, in all cases, an essential pre-

requisite to obtaining the benefit of the statute. If, for any

cause, such as the loss of an instrument, the petitioner is

«nable to comply with the preliminary requirement of the

act, he will not thereby be debarred from the benefit of

the provision. Especially will this be so, if, as is alleged in
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the present case, the complainant withholds the instrument

from him. The act provides, that the applicant shall set

forth, in his petition, the instrument at length, and his title

and interest, in such manner as to show that he lias an inter-

est in the subject matter, and is a proper party to the suit.

The deed being in the hands of the complainant's attorney,

who, the petitioner alleges, refuses to deliver it to him, the

latter cannot be required to set it forth at length. He has

stated fully his title and interest in the subject matter, and

whence and in what manner derived. He is a proper party

to the suit, and will be admitted according to the prayer of

his petition.

Herbert's Executors vs. Post and others.*

1. A gift of a fund " until the youngest child of my daughter, Amy
Eliza, attains the age of twenty-one years," and after said child attains the

age of twenty-one years, the proceeds of the fund to be divided by tiie

executors between the children of said daughter, share and share alike,,

vesta in a child dying before the period fixed for distribution, an equal

share with those surviving at that period ; and the administrator of the

legatee so dying is entitled to that share.

2. When a particular estate or interest is carved out, with a gift over to-

the children of the person taking that interest, or the children of any

other person, the children, if any, living at the death of the testator, take

an immediately vested interest in their shares, and on tiie death of any

of the children during the life of the tenant for life, their shares (if their

interest is transmissible) devolve to their respective representatives.

3. Where the absolute property in a fund is bequeathed in fractional

interests, in succession, at periods which must arrive, the interests of the

first and subsequent takers vest together.

4. A bequest in the form of a direction to pay, or to pay and divide,

vests immediately, if the payment be postponed for the convenience of the

estate, or to let in some other interest.

On final hearing, on bill and answers.

*ClTED in Van Blareom v. Dager, 4 Stew. 786.
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Mr. John H. Post (of New York), for the surviving chil-

dren of Amy Eliza Post.

Mr. A. V, Van Fleet, for the administrator of Martha A.

Post.

The Chancellor.

The question presented for decision, arises under the will of

John Herbert, late of the county of Somerset. The will is

dated February 25th, 1856, and the testator died in March

of that year. The sixth section is as follows :
** I give and

devise to my said executors all that tract of land and prem-

ises situate in the county of Genesee and State of New
York, now in the occupancy of Abraham Post, being the

same conveyed to me by the said Abraham Post, by deed

dated the 6th of November, 1838, and in said deed particu-

larly described, as by reference to the same recorded in the

Genesee county clerk's office, in book 51 of deeds, page 200,

will appear; to have and to hold the same, in trust for the use

of the said Abraham Post ; he, the said Abraham, to have and

enjoy the possession of the same, and the rents, is.sues and

profits thereof, until the youngest child of my daughter, Amy
Eliza, attains the age of twenty-one years; and in case it then

be advisable, at any time before the said child attains the

age of' twenty-one years, to dispose of the said farm or tract

of land, I do hereby authorize, empower and direct my said

executors (the written assent of the said Abraham Post being

first had and obtained) to sell the said tract of land and

premises, at public sale, and the net proceeds of said sale to

invest in some safe security, and the interest arising thereon,

pay over annually to the said Abraham Post, until the

youngest child of my said daughter. Amy Eliza, attains the

age of twenty-one years. After the said child attains the

age of twenty-one years, I order and direct my executors to

sell the said tract of land at p«blic sale (if the same is not

already sold, as above directed), and the net proceeds of said

sale, or the said principal sum invested as aforesaid, as the
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case may be, to be by them divided between the children of ray

said daughter, Amy Eliza, share and share alike." The

testator's daughter, Amy Eliza, was the wife of Abraham

Post. She was dead at the time when the will was made.

She left six children, all of whom were living at the testator's

death. The youngest then was under six years of age, and

the oldest over twenty-one. The executors proved the will

on the 24th of March, 1856. Abraham Post, who is still

living, received the rents, issues and jn'ofits of the farm up

to the time when the youngest of Amy Eliza's children

attained to the age of twenty-one. After that, and in the

year 1871, the executors sold the property. One of the

children, Martha A., died under the age of twenty-one, on

the 26th of February, 1861, having never been married.

Her administrator claims one-sixth of the proceeds of the

sale of the farm. Her brothers and sisters, on the other

hand, claim the whole. The executors, by the bill, ask for

directions as to the payment.

The question presented is, whether the legacies given to

Amy Eliza's children were vested at the testator's death, or

whether they were contingent upon the legatee's attaining to

the age of twenty-one years. If they were vested at the death

of the testator, Martha's administrator is entitled to the one-

sixth in question ; if contingent, her brothers and sisters are

entitled to the entire fund. The intention of the testator was

to give the use of the farm in question to Abraham Post, until

all the children of the latter's late wife (the testator's daughter.

Amy Eliza) should have attained to their majority, when,

presumably, he would no longer be charged with their sup-

port or maintenance, and they would no longer be dependent

on him. Accordingly, he gave to Abraham Post out of

that property (which, judging from the plan of the will, was

the share which he would have given to his daughter. Amy
Eliza, had she been living, for her life, and after her death,

to her children), the u^e thereof, until the majority of the

youngest child, and directed, that at that time the principal

should be, by his executors, divided between Amy Eliza's
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ohildren, in equal shares. The case presents the features of

a gift to the children, contained only in the direction to

divide; of a postponement of the distribution to let in

another interest, and of fractional interests in the fund, be-

queathed absolutely to different persons in succession at

periods which must arrive. The gift to the children, in my
judgment, vested immediately on the death of the testator.

AVhere, says Jarman, a j)articular estate or interest is carved

out, with a gift over to the children of the person taking that

interest, or the children of any other person, the children, if

any living at the death of the testator, take an immediately

vested interest in their shares, subject to the diminution

of those shares, {i. e., to their being divested pro tanto,) as the

number of objects is augmented by future births during the

life of the tenant for life, and, consequently, on the death of

any of the children during the life of the tenant for life, their

shares (if their interest is transmissible) devolve to their re-

spective representatives. 2 Jarman on Wills 75. Where the

absolute property in a fund is bequeathed in fractional in-

terests, in succession, at periods which must arrive, the

interest of the first and subsequent takers vest together.

Roper on Leg. 586. A bequest in the form of a direction to

pay, or to pay and divide, vests immediately, if the payment

be postponed for the convenience of the estate, or to let in

some other interest. Hawkins on Wills 232 ; 1 Jarman on

Wills 763 ; Howell v. Green, 2 Vroom 570 ; Wintermute v.

Snyder, 2 Gi-een^s Ch. R. 490 ; Van Dyke v. Vanderpool, 1

McCarter 207 ; Thomas v. Anderson, 6 C. E. Green 22

;

Pachham v. Gregory, 4 Hare 396, 398.

In the case under consideration the time of payment is not

annexed to the substance of the legacy, though there is no gift

of the legacy distinct from the direction to the executors for

its payment. The event on which the division was to take place

was in no wise uncertain. The gift is not to such of the chil-

dren as should be living when the youngest should attain to the

age of twenty-one years, nor is there any language used, from

which the conclusion can be deduced that it was the inten
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tion of the testator that the legatees should not be entitled to

their legacies in case they should not live to that period. He
provides for no survivorship, nor is there any gift over.

Had he not desired to give an interest in the property to Abra-

ham Post, the testator would probably have given the legacies

to the children by words expressive of a present gift. The

postponement of the time of distribution is a necessary conse-

quence of the bequest to Abraham Post, with which it is coupled.

By the construction insisted upon in behalf of the sur-

viving children, it is necessary to impute to the testator an

intention that the children of any of Amy Eliza's children,

who should die before the period of distribution, should not

participate in the fund. Martha A., had she lived, would

have been over thirty years of age when the youngest chiLl

attained her majority, and the oldest child would then have

been thirty-six years old. Indeed, at the time when the will

was made the oldest child was over twenty-one years of age.

The contingency of the death of some of these children, leav-

ing issue, before the period of distribution should have arrived,

may well have been in the contemplation of the testator.

The will contains no evidence of his intention to confine par-

ticipation in the fund to such of the children as should live

to the period fixed for the distribution. On the other hand,

the bequests to the children of his other daughters, show that

he intended that the shares given to his grand children should

vest at his death. To each of his daughters, Julia Jane and

Phebe, he gave the use of a farm for life, vesting the title in

the executors, with like power of sale and distribution as in

the case of the farm in Genesee county, except that the dis-

tribution was to take place at the death of the life tenant;

and in those cases, he provided that at the death of the life

tenant the proceeds of sale, or the principal money derived

from sale made before the death of the life tenant, should be

"divided between the children" of the life tenant, "share

and share alike, to be paid to them as they" should "respect-

ively attain to the age of twenty-one years." By the third
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section of the will, he directed the executors to invest $5000,

and pay the interest to his widow for life, and, " after the

death " of his widow, to " divide the principal sum into

three equal parts, one-third part thereof to be paid to the

children " of his daughter Julia Jane, " to be equally divided

between them." By the fourth section, he gave to " the chil-

dren" of his daughter Phebe "the sum of $2000, to be

equally divided between them, and to be paid to them as they
"

should "respectively attain the age of twenty-one years^

together with whatever interest" might "accrue thereon, not

used for their support and maintenance." By the fifth sec-

tion, he gave "to the children" of Julia Jane, $500 each, " to

be paid to them when they should attain to the age of twenty-

one years, with interest accruing thereon, not needed for their

support and maintenance." So, too, in disposing of the

residue of his estate, he directed his executors to divide it into

three equal parts, and gave one part to " the children " of

Julia Jane, another to his son, and the remaining one to his

daughter Sarah Ann, and provided, that the shares of the

children of Julia Jane " be paid to them as they " should

" respectively attain the age of twenty-one years." These gifts

all vested in the legatees on the death of the testator.

The reason for the peculiar provision in the bequest to the

children of Amy Eliza, that the distribution should not be

made until the youngest child should have attained to the age

of twenty-one years, has been before suggested. Had she been

alive at the time of making the will, there is no reason to doubt

tliat he would have made the like provision for her and her

children in respect to the Genesee farm, which he had made

lor two of his other daughters and their children in respect

to the farms the use whereof he gave for life to those daugh-

ters. But she being dead, he gave to her husband, to enable

him to bring up her children, the use of the Genesee farm for

a period covering the minority of the youngest child, intend-

ing that, after that purpose should have been served, the pro-

ceeds of the property should go to Amy Eliza's children, in

like manner as provided for the children of his other two
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daughters iu respect to the farms given to them ; and inas-

much as the use of the property was given to Amy Eliza's

husband, up to the time when the youngest of her children

should have attained the age of twenty-one years, there was,

of course, no occasion, as there was in the other cases, for a

provision limiting the time of payment in reference to their

age. The executors will be directed to pay one-sixth of the

fund to Martha's administrator.*

The Elmira Iron and Steel Rolling Mill Company
vs. The Erie Railway Company.!

A railroad company having, by contract, the right to run over the de-

fendants' road, upon accounting to the defendant company, by the 15th of

each monlli, for the month preceding, and paying the ascertained balance

due defendants within ten days thereafter, and being three months iu

arrears, the receiver of the defendant road severed the connection between

the roads. On petition to restore connection, and for damages for inter-

ruption of business. Held—
1. That, under the circumstances, the petitioners were not entitled to

relief, on the ground of oppressive and unwarranted conduct on the part

of the receiver.

2. The court regards, as far as practicable, the public convenience in

dealing with the lines of public travel and transportation, but it will not

disregard or subordinate to that convenience, the rights of those by whom
those lines are owned, or who are pecuniarily interested in them.

3. The fiiilure to enforce strict performance of the contract wag not a

waiver of the right to insist upon it.

4. Under tiie order appointing the receiver, a summary method of relief

by petition, or bill, for relief and injunction, was provided for, in case of

violation of any existing contract. A delay of twenty-three days in

applying for relief, and until the severance was actually made, which was

eigliteen days after notification of such intended action by the receiver, is

fatal to the claim for damages for interruption of petitioners' business.

5. Provision made for performance of the contract on equitable terms.

*Decree affirmed, 12 C. E. Gr. 540. fCiTED in In Matter oj N. J. & N
Y. Railway Co., 2 Stew. 68.
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On petition of The New Jersey and New York Railway

Company, that the receiver of the Erie Railway Company
be ordered to restore the connection between the roads of

those companies, severed by him, and to refrain from again

interrupting the connection, and that they may be compen-

sated for the damages sustained by the interruption.

Mr. T. N. MeCarier and Mr. B. Williamson, for the peti-

tioners.

Mr. Cortlandt Parker, for the receiver.

The Chancellor.

The petitioners. The New Jersey and New York Railway

Company, complain that the receiver of The Erie Railway

Company, on the 23d of August last, in violation, as they

insist, of his duty in the premises, deprived them of the

advantages and accommodation of an existing contract be-

tween them and the latter company for the use of part of the

track of the Erie company, and of terminal and other

facilities, to which, by the contract, they, as they allege, were

and are entitled. The existence of the contract is not denied,

and there is no question as to any of the material facts. By
the contract the petitioners were bound to pay to the Erie

company certain compensation, and to that end were to

account, by the loth of each month, for the month next pre-

ceding, and to pay the ascertained balance within ten days

thereafter. At the time when the connection between the

tracks of the two roads was severed by the receiver, there

was due from the petitioners, under the contract, the sum of

$16,741.86, for the months of April, May and June, 1875,

from which, however, they claimed certain deductions in

reference to disputed items allowed by them under protest in

the statement of accounts. The amount of this claim does

not appear, but it may be assumed that it was not very con-

siderable in comparison with the amount of the indebtedness

as shown by the statements. Being thus in default, and



286 CASES IN CHANCERY.

Elmira Iron and Steel Rolling Mill Co. v. Erie Railway Co.

being unable to pay, and being desirous of continuing the

facilities under the contract, which were a necessity to their

road, their counsel applied to the counsel of the receiver in

the premises. The latter replied by letter, on the 4th of

August, that the receiver was willing, if the petitioners could

satisfy his treasurer of the payment in cash of a note of

$5000 maturing that day, given on account of indebtedness,

under the contract, antecedent to the month of April, and of

the prompt payment of the amount which had accrued since

the appointment of the receiver, as it matured, to extend to

the petitioners the greatest indulgence possible. The indebt-

edness for June had accrued since the appointment of the

receiver, and was due at the date of this letter. The peti-

tioners paid the note of $5000, and were, as they allege,

ready to pay in cash the amount due for June. They have

not paid it, however. On the 5th of August, the receiver

wrote to the president of the petitioners as follows: "The

contract between our respective companies, dated September

9th, 1874, was made in the spirit of liberality toward your

company. If it had been liberally administered and promptly

complied with on your part, I might, as receiver of the Erie

Railway, have been justified in observing it. The continued

delay, however, of your company in the settlement of the

account, renders it necessary that I should now notify you,

that, as at present advised, I cannot further recognize such

contract ; and that from and after this date, your cars will be

stopped at the junction of the two roads, and your Dusiness

will be done upon the same terms and conditions as we do

the other local business on our road. I also beg to advise

you that I must insist upon a prompt settlement of existing

balances." At the date of that letter, the time for stating

the account for the month of July had not yet arrived,

although the compensation of the Erie company for that

month had been earned. It is claimed by the receiver, that

the amount of unsecured indebtedness due on the 20th of

August last from the petitioners, under the contract, up to

the 1st day of that month, was $23,355.55.
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There appears to have beeo, subsequently to the date of

the receiver's letter, some effort to settle the existing indebt-

edness, which proved unsuccessful, the petitioners being

unwilling, and perhaps unable to accede to the terms insisted

on, which were, the payment of one-half of the amount in

cash, and the rest in installments, at thirty and sixty days,

with security. On the 21st of August they were notified to

discontinue the running of their trains over the Erie road

on the 23d of that month, and on the last mentioned day the

connection was severed.

The petitioners filed their petition on the 28th day of

August. On the day specified in the notice for the making

of the motion on the petition (the 2d of September follow-

ing), the respondents' counsel asked for a postponement,

which was granted on terms, that the connection be restored,

and the petitioners be accorded the facilities of the contract

until the further order of the court. These terms were im-

posed in the interest of the public, in view of the delay

asked by the receiver in bringing on the argument of the

application under the petition. They were imposed without

prejudice to the rights of the receiver in the premises, and

the court provided for the payment of compensation, accord-

ing to the contract, for the time during which, under those

terms, the petitioners might be permitted to enjoy the facili-

ties.

The petitioners insist that the conduct of the receiver in

severing the connection was oppressive and unwarranted;

that, being an officer of this court, he should have applied to

this court for instructions under the circumstances, and have

taken its direction, instead of assuming the absolute control

of the matter himself. In view of the large amount of unse-

cured indebtedness from the petitioners (who then claimed,

and still claim to be entirely solvent,) under the contract, it

is very clear that, had the receiver applied to this court for

instructions, he would have been directed to require the pay-

ment of, or security for, the unsecured arrears within a very

brief period. The court regards, as far as practicable, the
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public convenience in dealing with the lines of public travel

and transportation, but it will not disregard or subordinate to

that convenience, the rights of those by whom those lines are

owned, or who are pecuniarily interested in them. It would

not have hesitated, therefore, to have exacted strict justice at

the hands of the petitioners in the premises, towards the re-

ceiver and the interests which he represents.

But, it is urged that, by the course of dealing between the

companies, the Erie company had substantially waived its right

to insist on strict performance on the part of the petitioners, and,

therefore, the receiver's act in severing the connection was un-

lawful. There is no evidence of any course of dealing from

which a waiver could be presumed. The evidence was, of indul-

gence to a solvent debtor in respect to an indebtedness admit-

ted to be due, but which, at the time, it was not convenient to

pay. If the petitioners considered themselves entitled to equit-

able consideration under the circumstances, in view of the past

leniency on the part of the Erie company in requiring pay-

ment, they were at liberty to come into this court for relief.

The order of this court appointing the receiver, which directs

that any person or corporation having a contract with the Erie

company shall be at liberty to apply by petition in this suit,

or by independent bill, for, and obtain relief and injunction,

if entitled thereto, to require the company or the receiver to

refrain from violating any such contract, or for any other

relief, on such terms as the Chancellor shall think fit, pointed

out to the petitioners the means of summary relief from any

illegal action on the part of the receiver, or from the imposi-

tion by him of any inequitable terms. It was their duty to

have had recourse to this court in the premises, immediately

after the receipt of the letter of the receiver, of the 5th of

August, in which he insisted on a prompt settlement of exist-

ing indebtedness to that date, and complaining of the conduct

of the petitioners in failing to pay according to the contract,

stated that, as then advised, he could not further recognize

the contract, and that, from and after that date, the petition-

er's cars would be stopped at the junction of the two roads,
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and their business done on the terms and conditions on which

other local business was done on the Erie road. The sever-

ance of the connection did not, in fact, take place until the

23d of August, eighteen days afterwards. Abundant time

and opportunity were afforded for recourse to this court. The

petitioners, however, did not move in the matter here until the

28th of August. I find no ground for animadversion upon the

conduct of the receiver. He appears to have been actuated

solely by a desire to discharge his duty to his trust with fidelity.

The claim of the petitioners for damages for the inter-

ruption of their business by the severance of the connection,

cannot be entertained. Apart from all other considerations,

their delay in applying to this court for relief is conclu-

sive against them, under the circumstances. When the

severance took place, they were in default. They were in-

debted, under the contract, to the amount of over $20,000,

for which the receiver had no security. They were in no sit-

uation to dictate or to insist upon terms. Had they applied

to this court when the receiver gave them notice of his inten-

tion to sever the connection in default of payment of the

arrears, or later, when the treasurer exacted terms which they

regarded as oppressive under the circumstances, the action of

the receiver would have been directed by this court. In view

of the fact that the person with whom they were dealing was

an officer of this court, subject to its directions, and acting in

a merely fiduciary capacity, it was their duty, if they con-

ceived that they had cause of complaint of the conduct of the

receiver, to have brought the matter before the court without

delay. I am satisfied that it is for the advantage of the Erie

road that the contract should be performed. But I will make

no order requiring the receiver to do so, except on equitable

terms.

An order will be made, that if, within ten days from the

making of the order upon this decision, the petitioners shall

pay to the receiver the amount due for June, July, and

August, and give him satisfactory security for the payment

of the amounts due for April and May, in sixty days from the

Vol. XI. T
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making of that order, the receiver shall continue to perform

the contract, and that, in default of such payment and secu-

rity, he shall be at liberty to sever the connection between the

roads, without further notice. The petitioners will be ordered

to pay the amount accrued under the contract for the time

since the connection was restored by the order of the second of

September; that order having been accompanied by an under-

taking on their part in open court to pay, at all events, ac-

cording to the terms of the contract for that time.

The petitioners are not entitled to costs.

Finn vs. Finn.

The defendant having an income of $800 a year, alleged to be from the

bounty of hia daughters to whom he had transferred, before his marriage,

property of the value, as he alleges, of $142,000, but which transfers

appeared to have been made for his own benefit, and the defendant

appealing to be as well able to provide for his wife's maintenance as at a

former time, when he had proposed a separation and offered to pay her

$1200 a year, and the complainant's income from her separate estate being

considered, alimony was allowed from the time of moving therefor, at the

rate of $600 a year, pendente lite.

Motion for alimony, pendente lite.

Mr. W. H. Vredenburgh, for the motion.

Mr. J. W. Carmichael, contra.

The Chancellor.

The complainant having filed her bill for divorce from

bed and board, on the ground of extreme cruelty, now asks

for alimony, pendente lite. The defendant has answered, sub-

stantially denying the charges of the bill. Evidence has

been taken on both sides, to be used on this motion.
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The parties were married in the city of New York, in May,

1868. They appear to have moved in the best society there.

The defendant was, at the time of the marriage, apparently

possessed of large wealth, and lived in luxury. He had

three children, his daughters by his first wife. The com-

plainant was a widow, and had an estate of about $20,000.

She had two unmarried daughters, who were then dependent

on her for support. The parties appear to have come to

Toms River, in this state, very soon after the marriage.

The defendant purchased some land there, on which he built

a dwelling-house, and he subsequently bought another lot, on

which was a house. He also purchased some cranberry land.

The title to the last mentioned property is in his name. The
title to the other is either in the name of the complainant, or

of one of her daughters in trust for her. The defendant

alleges, that the cranberry land is worth nothing over the

amount due on a mortgage for $12,600, and interest, given by

him to his daughter Myraette upon it, in 1870, for money
which, he states, he then borrowed of her. He says he has no

property except this cranberry land. The above mentioned

property of the complainant is valued at its cost, $18,000.

Of this amount the defendant paid $10,000, and the com-

plainant $8000. The property rents for only about $550 a

year. The complainant has no other property, except a debt

of $10,000 on bond, without security, the obligor in which

has gone into bankruptcy.

In October, 1869, the defendant made a proposition to his

wife for a separation, and in it oflFered to pay her $1200 a

year, in equal monthly instalments. The offer was repeated

in December, 1872. He has forbidden the storekeepers in

Toms River to give her credit on his account, and he con-

tributes nothing to her support.

The question is whether the defendant is able to pay

alimony. He insists that he is not. He is about sixty-three

years of age, and, except occasional attacks of gout and

rheumatism, is in good health. He does not appear to be

incapable of doing business. He has an income of $800 a
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year, as he alleges, from the bounty of his daughters, Myra-

ette and Caroline, who are both living in Europe, and oq

each of whom he says he settled, before his marriage to the

complainant, property of about the value of $45,000, and at

the same time settled property, (land in Nebraska,) of the

value of $52,000, on his other daughter, Catharine. He
holds letters of attorney from Myraette and Caroline, by

virtue of which he manages the property transferred by him

to them, from which his income is derived. That property

is all they own.

The proof in the case leads to the conclusion that these

transfers to his daughters were colorable only, and were, in

fact, for his own benefit, and made with a view of protecting

the property for himself, against the risks and vicissitudes of

business. He alleges that he made the transfers to his daugh-

ters at or about the same time, and before the marriage. The
marriage, as before stated, took place in May, 1868. The
deed to his daughter, Catharine, for the property conveyed

to her, is dated May 2d, 1867. Among the property se

transferred was a valuable factory at Bloomfield, in this

state, which he conveyed to Myraette. The character of

these transfers is shown by a letter, dated October 11th, 1867,

written by him to the complainant, in which he says, speak-

ing of his embarrassments in business :
" About one year ago

I anticipated those results might happen to me. I place«l

what I considered of the value of $20,000, for the use of M.
and C. This amount I thought never to have touched. I

have already been compelled to use $5000 of it." In another

letter to the complainant, dated October 20th, 1867, he says:

" My first object will be to sell my factory at Bloomfield.

Owing to the dull times I may not be able to do this just

now. It is a good and valuable factory. But this kind of

property, unlike houses and stores, has but few purchasers.

Could I find a ready sale for this, and at one-half its cost, I

should be well satisfied. It would relieve me at once of em-

barrassment, and enable me to have money to operate with.

All I desire now is, to provide a moderate competency to
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support the children in the country, where they could live

cheaply." This language is not in accord with his allegation

that his transfers to his daughters were- advancements, wholly

to their use, and without any reservation for his own benefit,

and that they were made at a time when he had still left, after

these advances to his daughters, (which he says amounted, in

the aggregate, to about $142,000,^ property of the value of

$60,000, for himself. On the 17th of November, 1868, he

paid the water rent, $112.50, on the Bloomfield factory, on a

bill in which it was charged to him ; and when, afterwards,

" four or five years ago," the property was burned, he received

the insurance money, $20,000, on the policies, all of which

were in his name. This money, he says, was invested on

mortgage, in the name of Myraette, The money which he

eays he borrowed of her and spent in improving the cran-

berry land, was the proceeds of stock transferred by him to

her. There seems to be reason to believe that the settle-

ments which he claims to have made upon his daughters,

were for his own benefit. I am not satisfied that he is not as

well able to pay for his wife's separate maintenance now, as

he was in 1872. There will be an order that he pay the

-complainant alimony, (to run from the time of making this

motion,) at the rate of $600 a year, during this suit, in equal

monthly instalments. In fixing this amount, I have taken

into consideration the income which the complainant may be

reasonably expected to derive from her separate estate, and

have been governed by the considerations wiiich necessarily

influence the court in fixing the amount of alimony to be

paid, while as yet the merits of the controversy are undeter-

mined.
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Morris Canal and Banking Co. v. Mayor, &c., of Jersey City.

The Moeeis Canal and Banking Company and others

vs. The Mayor and Aldermen op Jersey City

and others.

1. The defendants, being about to build a pier and abutments on lands

under water belonging to the complainants by grant from the state, with-

out obtaining their consent, without compensation or tender for damages,

and without taking proceedings for condemnation, were enjoined.

2. That the complainants hold the land subject to the right of public

navigation, does not deprive them of the right to the protection of thi»

court.

On motion to dissolve injunction, on bill and affidavits

annexed thereto.

Mr. W. P. Douglass and Mr. B. Williamson, for the mo-

tion.

Mr. T. N. McCarter, contra.

The Chancellor.

The motion to dissolve the injunction must be denied. It

appears by the bill, that the complainants have title derived

from the state to the land under water, on which the abut-

ments and middle pier of the proposed bridge are to be built.

They have not consented to such use of the land. No com-

pensation has been made or tendered to them for their dam-

ages, nor have any proceedings for condemnation been taken..

On established principles, they are entitled to the protection

of this court against such an invasion of their rights of prop-

erty. The fact that they hold the land subject to the right

of public navigation, secured by the act of the legislature by

which their title was granted, is not sufficient ground for

denying them that protection. Nor do they appear to have

forfeited their claim to the consideration of this court by

laches.
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Morris and Essex R. R. Co. v. Haskins. Black v. Black.

The Morris and Essex Rail,road Company and The
Delaware, Lackawanna and Western Railroad
Company vs. Haskins and The Hudson Tunnel
Railroad Company.

The right to the injunction which issued on filing the bill depending

upon questions, some of which are new and eminently proper to be decided

by a court of law, and are awaiting adjudication in such tribunal between

the same parties ; motion to dissolve denied.

On motion to dissolve injunction, on bill and affidavits

annexed.

Mr. H. S. White and 3Ir. B. Williamson, for the motion.

Mr. J. Vanatta, contra.

The Chancellor.

Some of the questions presented by the bill, and on the de-

cision of which the complainants' claim to relief depends, are

new questions of a very important character, and eminently

proper to be decided by a court of law. They will probably

come up for adjudication before the Court of Errors at its

next term, in proceedings pending in that court between these

parties. I deem it proper to await the action of that court in

the premises. The present motion will, therefore, be denied,

but without costs.

Black vs. Black.

1. Upon a bill filed by a wife against her husband, to secure to her a

part of her separate property alleged to be in his possession, an injunction

was issued to restrain the husband from in any wise disposing of the prop-

erty until the right of the wife should be determined.
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Black V. Black.

2. An order directing the husband to deliver the property to the wife,

or appointing a receiver to take the property, was, under the circumstances,

refused.

3. Without special circumstances demanding the intervention of equity,

a married woman is not entitled to its aid to enable her to obtain possession

of her property witliheld from her by her husband.

4. Equity will not lend its aid to the causeless disruption of family rela-

tions, or countenance unjustifiable disregard of the obligations of the mar-

riage contract. They, therefore, who come into this court for relief in

such cases, must not only come with clean hands, but must show a reason

valid in conscience, as well as a legal right for the assistance which they

seek.

Bill for relief.

Mr. S. D. Dillaye, for complainant.

Mr. G. S. Cannon and Mr. J. Wilson, for defendant.

The Chancellor.

This suit is brought by a wife against her husband, to

secure to her a part of her separate property alleged to be in

his possession. A large part of the property in question was

money expended by her in improvements upon his farm in

Burlington county ; some, as she alleges, was money loaned

by her to him, and some was money belonging to her which

was received by him without her consent, and applied to his

use; some was money expended by her for the use of the

family and for his personal use ; and some of the property is

household furniture, part of which was a gift from her father
;

and the rest was, as she says, purchased and paid for by her.

Her claim to the aid of this co*urt in the premises, is based

on the allegation that her husband has, by his cruelty, driven

her from his house. On the filing of the bill an injunction

was issued to secure the subject of the controversy. The

husband has answered, denying the charges against him in

the bill. As to part of the furniture, the answer does not

deny the statement of the bill as to the wife's title to it. A



MAY TERM, 1875. 297

Black V. Black.

motion is now made for an order di-recting the husband to

deliver this property to the wife; or, if the court shall be

unwilling to make such order, that a receiver may be ap-

pointed to take the property into his possession. The grounds

on whicli the equity of the bill is based having been wholly

denied by the answer, and the injunction being adequate to

the preservation of the property to answer the decree of this

oourt, if the court shall determine that the complainant is en-

titled to relief in regard to it, this motion must necessarily be

based on the broad ground, that a married woman is, without

regard to circumstances, entitled to the aid of equity to obtain

possession of her property when it is withheld from her by

her husband ; and, furtlier, that if she chooses to abandon

her husband's house, thouo;h she may be actuated by caprice

merely, or even by a worse motive, she has, by virtue of her

legal right alone, a claim upon a court of equity to its aid in

obtaining possession of that property, even though it be house-

hold furniture which, up to the time of her departure, was in

the joint use of her husband and herself in their household,

and is still in his possession, in the use of the family. A
decent regard for the interests of society would forbid the

court from entertaining such a proposition. Equity will not

lend its aid to the causeless disruption of family relations, or

countenance the unjustifiable disregard of the obligations of

the marriage contract. They, therefore, who come into this

court for relief in such cases, must not only come with clean

hands, but must show a reason valid in conscience, as well as

a legal right, for the assistance which they seek. In the

present case, the grounds of equitable relief are denied by the

answer, and it is necessary to await the proof before the merits

of the controversy can be determined. The power of the

court is ample to preserve, in the hands of the husband, the

property in question, until a conclusion shall be reached as to

the right of the complainant to the aid which she has invoked.

Besides, it was alleged by the defendant's counsel on the

argument, that it was .supposed, until the reading of the

answer in court disclosed the omission, that the answer alleged
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In the matter of Kenneth Jewell.

that the defendant contributed of his own money to the pur-

chase of the property in question, and, on discovering the

omission, Hiey asked leave either to amend the answer in that

respect, or to present proof by affidavit, that the defendant

contributed to the purchase of the property. Moreover, the

answer alleges that, when the complainant left her husband's

house, she repeatedly declared that she had no claims of any'

kind or nature, whatever, against him.

The motion will be denied, in both of its aspects.

In the matter of Kenneth Jewell.

A refusal to adjourn an inquisition for a reasonable time, that the party

may make the necessary preparation for trial, when he has been prevented

from making that preparation by the day named in the notice, is good

ground for setting aside the inquisition.

On motion to set aside inauisition.

Mr, T. G. Lytle, for the motion.

Mr J. F. Hageman, contra.

The Chancellor.

Application is made to set aside the inquisition in this

case, by which Kenneth Jewell was found to be an habitual

drunkard, and to be incapable of managing his estate, and to

be wasting it. The notice of taking the inquisition was

served on Jewell, on the 8th of June. He was then confined

in the lunatic asylum near Trenton. The inquisition was to

take place on the 16th of June. On the 9th, he wrote to the

commissioners, from the asylum where he was still confined,

that he would be ready for trial on the day appointed, and on

the same day he wrote to two counsellors-at-law of Princeton,
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Midmer v. Midmer's Executors.

requesting them to appear and act for him on the inquisition.

They did not, however, for some reason, receive the letter

until the morning of the 16th. They appeared before the

commissioners at the time and place specified in the notice,

and asked an adjournment of the inquisition for two weeks,

in order that they might make the necessary preparation for

the trial. The motion was denied, and the inquisition pro-

ceeded. Jewell was still in the asylum. The counsel cross-

examined the witnesses produced before the inquest. The

action of the commissioners in refusing the adjournment is

good ground for setting aside the inquisition. Under the

circumstances the application was most reasonable, and a

postponement for a reasonable time should have been granted.

Whitenaek's case, 2 Green's Ch. R. 252. The inquisition

will be set aside, and a new commission will be ordered.

Midmer vs. Midmer's Executors.*

1. A resulting trust can only arise at the time of the execution of the

deed; it cannot be raised from matter arising ex .post facto.

2. If a suitor makes one case by his bill, and proves another, he must

obtain leave to amend, or fail.

3. This court has the power to order an amendment, on final hearing,

but it is never exercised except where the ends of justice render it neces-

sary, and it can be done witkout substantially abridging the right of

defence.

4. "Where the object of the suit is not of a character to commend it to

the "favorable consideration of the court, and the proofs fail to convince the

judgment of the court that the complainant is entitled to any relief, leave

to amend at the final hearing, will be refused.

5. In such a case, if the complainant intended to rely upon the case

made by his proofs, application for leave to amend should have been made

promptly.

6. Nothing short of certain, definite, reliable and convincing proof, will

justify the court in divesting one man of title to lands evidenced by a

regular deed, and putting it in another.
^ .

* Cited in Stucky v. Stucky, 3 Stew. -554 ; Ogden v. Thornton, Id. 573.
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Midmer v. Midmer's Executors.

7. Parol proof of oral admissions of an alleged trustee is admissible,

even after his death, to establish a resulting trust. But the proof must

be of the most convincing kind.

8. Delay in asserting the claim is an important circumstance in deter-

mining whether there is a trust or not.

9. A resulting trust cannot be established upon oral admissions of the

alleged trustee, made more than fifteen years before the witnesses attempted

to repeat them ; the witnesses liaving no special iuterest in them, and having

made no effort to retain them, and there being no confirmatory evidence

of any description.

10. A delay of twenty years in bringing suit to establish a resulting

trust, and until after the alleged trustee is dead—and when the parties

seeking to establish the trust, in the presence of the alleged trustee shortly

before his death, heard his will read, and knew that the disposition of the

land made by the will was inconsistent with their claim, and if the claim

•was enforced, it would defeat the scheme of the will—is fatal to the suit.

On bill, answer and proofs.

Mr. Gilbert Collins, for complainant.

Mr. Thomas N. MoCarter, for defendants.

The Vice-Chancellor.

This action is brought to establish and enforce a resulting

trust in favor of Henry Midmer, Eliza Anderson, and Wil-

liam Midmer, and against the executors of John H. Midmer,

deceased, to certain lands situate in the county of Hudson.

The lands in controversy were, by the will of the testator,

devised in trust to his widow Theodosia Ann, his brother

William, and his friend Leon Abbett, who are the executrix

and executors thereof, and also the defendants in tliis suit.

Henry and William were brothers of John, and Eliza was his

sister. The bill is filed by Henry and Eliza, and her husband.

William is a defendant, but was made so only because he

happened to be an executor and proved the will ; his inter-

ests, feelings and labors have all been with the complainants,

notwithstanding the pledge of fidelity he gave to his brother's

-estate in proving the will. The bill avers, John H. Midmer,
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on the 8th day of August, 1853, acquired title to the lands

in controversy by conveyance from Jacob M. Merseles, pur-

suant to an understanding with his two brothers and sister,

whereby it was agreed he should pay for the lands with

money which had been realized from the sale of property

owned in common, in equal shares, by John and his two

brothers and sister, take title in his own name, and hold

them as trustee for himself, his brother aad sister, in equal

shares. John H. Midmer died September 17th, 1872. Hi&

will, bearing date August 3d, 1872, was admitted to probate

October 11th, 1872. The bill in this case was filed July

12th, 1872, nearly twenty years after the alleged trust arose,,

and nearly a year after the making of the will.

The case designed to be made by the proofs of the com-

plainants, differs, fundamentally, from that made in the bill»

The attempt to show, by proof of John H. Midmer's admis-

sions and declarations, made quite twenty years prior to the

examination of the witnesses, that in 1851 or 1852 (the deed

is dated November 1st, 1851, and acknowledged August

9th and 11th, 1852,) he purchased a house and lot situate in

Twenty-eighth street. New York city, paid for it with money
belonging to his mother, and took title in his own name,

contrary to his mother's instruction. The language of the

witness, Joseph Hilton, who was examined December 31st,

1873, more than twenty years after the date of the convey-

ance, is: "Before his mother's death he told me he bought

it with his mother's money, and she supposed it was in her

name; that there was not much, and, by keeping it all to-

gether, he could make something, and it would be better for

all concerned. He said his mother gave him the money to

buy the house and lot, and that he had bought it in his own
name for fear some of the heirs would squander it if it was

divided." The mother died in 1852, but in what month,

whether before or after the date of the acknowledgment of

the deed to Midmer, is not shown. The father died in 1847.

It is proved the house and lot in Twenty-eighth street was

conveyed by Midmer to Michael Hart, November 10th, 1853 •
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that he received, in payment, stock of the Third Avenue

Raih'oad Company, and that he exchanged some of this stock

for the lands in controversy.

It will thus be seen, the complainants, by their proofs at

least, put their claim to an adjucation that these lands are

held in trust for them, distinctly on the ground that their

brother John held the Twenty-eighth street lot in trust for

their mother ; that the lands in controversy were purchased

with the proceeds of the sale of the Twenty-eighth street lot,

and are therefore held subject to the same trust; and that

they, as three of the heirs-at-law of Mrs. Midmer, are enti-

tled to have the trust executed in their favor, to the extent

of three-fourths of these lands.

In my judgment, the rights of the litigants in this suit

must be determined by the effect which shall be given by the

•court, under the proofs, to the deed of the Twenty-eighth

street lot. If this evidence does not clearly demonstrate a

trust in favor of Mrs. Midmer to that lot, arising at the

time of the execution of that deed, none can be declared in

favor of the complainants. Nothing is better settled than

that a resulting trust can only arise at the time of the execu-

tion of the deed ; it cannot be raised from matter arising ex

post facto. Cutler v. Tuttle, 4 C. E. Green 562; Tunnard v.

Littell, 8 O. E. Green 267. If the money which paid for the

Twenty-eighth street lot was not the money of the mother,

or if John received it as a loan or an advancement from his

mother, there was no resulting trust in favor of the mother,

and the complainants have no case. Their right to the

lands in controversy hinges entirely upon the question

whether their mother had a right to a conveyance of the

Twenty-eighth street lot; if that was not held in trust for

her, these lands are not held in trust for the complainants.

It will be seen at a glance, the case attempted to be proved

is so widely different from that set up in the bill, that no

relief can be given, unless the pleadings are amended so as to

raise a new and different issue, or pushed aside as useless

machinery. They cannot be pushed aside. If a suitor
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makes one case by his bill, and proves another, he must ob-

tain leave to amend, or fail. Andrews v. Farnham, 2 Stockt.

94; Howell v. Sebring, 1 MoCarter 90. Leave was asked on

the hearing, to amend. The application was resisted by the

defendants. Undoubtedly, the court has power to order an

amendment on final hearing, but it is never exercised except

where the ends of justice render it necessary, and it can be

done without substantially abridging the right of defence.

m this case, if an amendment was permitted at this time,

unless the defendants were afforded an opportunity to make

defence to the new case—to put in their evidence upon the

new issue—there would be an actual denial of the right of

defence. It is obvious, leave to amend, under such circum-

stances, should be refused unless the refusal will work great

and manifest injustice. It should be remarked in this con-

nection, the opportunity and means of information of the

<;omplainants respecting their case, when contrasted with

those of their adversaries, do not, in my judgment, give them

a right to extraordinary indulgence. They are seeking to

establish a stale claim to a part of their dead brother's lands.

In making their case they have had the aid of a living brother,

who pretends not only to have been perfectly familiar with

the transaction out of which their rights arose, but as one of

the legal representatives of the dead brother, has had a right

to inspect every paper, pry into every book, and examine

every source of proof to be found among the dead man's

€ffects. With such means of information at their command,

it seems to me the complainants were bound to have been

perfectly familiar with the foundation and history of their

claim before exhibiting it formally in court. Besides, they

were apprised on the 31st of December, 1873, by the evidence

of their witness Mr. Hilton, of the origin and nature of their

olaim. He was the first witness examined. If they intended

to rely upon the case made by their proofs, application for

leave to amend should have been made promptly ; if allowed,

the defendants would have been afforded a full and fair oppor-

tunity to contest the new issue
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If the proofs of the complainants established a case which^

in my judgment, entitled them to relief, I should be inclined

to give them an opportunity to obtain it in this suit, upon

such terms as would allow the defendants the full right of

defence, or otherwise to dismiss their bill without prejudice

to a new action ; but the proofs fail to convince my judgment

that the complainants are entitled to any relief.

The effort always is, in cases of this class, to overcome and

destroy a regular, formal, written title, by showing, by evi-

dence less solemn and trustworthy than the written instru-

ment itself, that though the deed says the purchase money

was paid by A, and the lands were conveyed to him for his

own use and benefit, yet, in truth, he did not pay the pur-

chase money, but it was paid by B, and the conveyance was

not made to A for his own use and benefit, but to him in

trust for B. To make such an effort successful the law, for

the safety of titles, requires that the proof shall be of the most

convincing and satisfactory kind. Nothing short of certain,

definite, reliable, and convincing proof, will justify the court

in divesting one man of title to lands, evidenced by a regular

deed, and putting it in another. Cutler v. Tuttle, 4 C. JE.

Green 560 ; Boyd v. McLean, 1 Johns. Ch. 590 ; Lench v.

Lench, 10 Vesey 517.

In this case, the trust arose more than twenty years before

suit brought. If the complainants had had the legal title,

their right of entry would now be barred by statutory pro-

vision, unless its operation had been suspended by disability.

They do not assert their claim until after the death of the

alleged trustee, when it is impossible for him to meet it,

either by denial or explanation. This delay, according to

the views of a very respectable elementary writer, would, of

itself, be sufficient to overthrow their claim, for he held,

parol proof could not be admitted after the death of the

alleged trustee, to prove a resulting trust. Saunders on Uses

and Trusts 127, 134. Another goes even further, and denies

that a resulting trust can, in any case, be established by parol

proof of the oral admissions of the alleged trustee. Roberts



MAY TERM, 1875. 305

Midmer v. Midmer's Executors.

on Frauds 100. These views are no longer regarded as

sound. Parol proof of oral admissions is now admissible,

even after the death of the alleged trustee, to establish a

resulting trust. Boyd v. MeLean, supra ; Freeman v. Kelly,

1 Hoffman's Ch. 98. Delay in asserting the claim is, how-

ever, regarded as an important circumstance in determining

whether there is a trust or not. In Delane v. Delane, 4

Brown's P. C. 258, where both parties were living, though

the proof established the trust, the claim was rejected as stale,

there having been an acquiescence of seventeen years under a

denial of the trust, and possession against it.

Added to the great delay shown in this case, it is in evi-

dence that the complainants were all present when the alleged

trustee executed his will, some seven weeks before his death

;

the will was read in their presence ; they knew the land, to

which they are now asserting title, was, by special designa-

tion, devised to the executors, with direction to hold it as

long as they might deem it advisable, in the expectation of its

increasing in value. They also knew, that if the claim they

now make was well founded, its enforcement would utterly

defeat the scheme of the will. By the will, the two brothers

and sister take the whole estate, except a small amount of

personal property, and an annual payment of $3000 to the

widow, during her life. With full knowledge that their

brother claimed the right to dispose of these lands as he

pleased, they suffered him to go to his grave without the

slightest warning they intended to make a claim to them,

and without giving liim an opportunity to make such dispo-

sition of his property as he might have deemed prudent, if

he had known his right was disputed. They were silent

when duty required them to speak ; they shall not be allowed

to speak now, because justice demands they shall be silent.

It is proper to add in this connection, it is in evidence,

after the will was executed the testator asked his brothers

and sister if they were satisfied with the will, and that, there-

upon, Mrs. Anderson said, " John, how about the back prop-

erty ?" to which the testator replied, according to one witness,

Vol. XI. u
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"You have all had your shares of that long ago;" and,

according to another, he said he would see about that another

time, and there the conversation ended. This query was not

an assertion of a claim, and to say that " by back property "

the land in controversy, or even the money of the mother,

was referred to, would be a simple fancy, or conjecture, quite

as likely to fall wide of the truth as to hit it.

The proofs offered in support of the alleged trust remain

to be considered. They consist entirely of verbal admissions

and declarations, made years ago, by the alleged trustee. No
species of evidence is more dangerous. It is fitly character-

ized by Sir William Grant, in Lench v. Lench, 10 Vesey 517.

He says :
" There is no material evidence but that of the

aestui que trust, who is made a competent witness by a release.

She swears to no fact or circumstance capable of being inves-

tigated or contradicted, but merely to a naked declaration,

supposed to have been made by the husband, admitting that

the purchase was made with trust money. That is, in all

cases, most unsatisfactory evidence, on account of the facility

with which it may be fabricated, and the impossibility of

contradicting it. Besides, the slightest mistake, or failure of

recollection, may totally alter the effect of the declaration.

There are no corroborating circumstances, by any writing

under his hand. In most of the cases there has been, at

least, something in writing; some account, by which it

appeared that the fund was laid out." Chancellor Kent,

in Boyd v. McLean, supra, is equally emphatic in speaking

of the danger of this kind of proof, and says its admis-

sion, in cases of this class, tends to perjury and the inse-

curity of paper titles.

If William Midmer is a competent witness—it is unneces-

sary to declare whether he is or not—very little weight can

be attached to his evidence. His incongruous position, as

well as his interest in the case, must, in the estimation of

every fair mind, seriously effect his credibility. Besides, the

confused condition of his recollection, his slight appreciation

of the force of words, and the very little skill he possesses in



MAY TERM, 1875. 307

Midmer v. Midmer's Executors.

translating the thoughts expressed by others into language of

his own, renders him, in ray judgment, wholly unreliable as a

"witness on a question of the kind under consideration.

None of the admissions which relate to the Twenty-eighth

street lot, so far as can be ascertained from dates fixed by the

witnesses, were made later than 1855 or 1856, more than

fifteen years before the witnesses attempted to repeat them in

evidence. Now, it seems to me an almost incredible feat for

3.n ordinary memory, after the lapse of fifteen years, to repro-

duce, with anything like trustworthy accuracy, a conversation

occurring under ordinary circumstances, in which the narrator

had no special interest, and which he made no effort to retain.

It may, perhaps, be done ; but when we consider how great

the danger is the speaker did not fully and clearly express

himself, or that the witness misunderstood him, or has mingled

subsequent statements, made by other parties, with the origi-

nal statement, or that a faded memory, in its effort to repro-

duce an occurrence long past, has honestly substituted fancy

for fact, the probabilities are so great against the reproduction

being full, exact, and complete, that I am unwilling, in this

<«se at least, on such evidence alone, to destroy a formal

paper title, which has stood undisputed for nearly twenty years.

There is not a word of evidence in the case showing a con-

ference between the mother and son respecting the money or

the property ; there is not a scrap of written matter tending,

in the sliglitest degree, to corroborate the parol proof. Both

the Twenty-eight street lot and the lands in New Jersey

were conveyed subject to mortgages ; the lands in New Jersey

were subject to a mortgage when the alleged trustee died. It

is not pretended the complainants ever contributed, or were

asked to contribute a penny to pay interest or taxes, or claimed

any part of the rents, or dividends on the stock, or had pos-

session of any part of the lands.

The proof utterly fails to convince my judgment these lands

were held in trust. I shall, therefore, advise a dismissal of

the bill, with costs.*

* Decree affirmed. 12 C. E. Or. 548.
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Higgins V. Gillesheiner.

HiGGiNS, Eeceiver, vs. Gillesheiner.

1. The right to impeach a conveyance of land made in fraud of creditors,

is peculiar to creditors, and can never be exercised by a representative,

except he sits in the seat of a creditor ; and, hence,

2. A receiver, appointed under the act to prevent fraudulent trusts and

assignments, (that act not conferring upon him such right,) has no power

to impeach a grant made by the debtor in fraud of creditors.

Argued on bill.

Jfr. J. E. Howell, for complainant.

The Vice-Chancellor.

The complainant in this case is the receiver appointed by

a justice of the Supreme Court, at the instance of a judgment

creditor, under the act to prevent fraudulent trusts and assign-

ments. Nix. Dig. 297.* The object of the bill is to annul

certain conveyances of land alleged to have been made in

fraud of creditors. It alleges the contraction of a debt by

the defendant, Jacob Gillesheiner, to George M. Ryerson, on

the 15th of October, 1873, the recovery of a judgment there-

for by Ryerson in the Supreme Court, December 29th, 1874,

the issuing and return of execution unsatisfied, and proceed-

ings supplementary to execution, in which the complainant

was appointed receiver. It is also alleged that, at the time

this debt was contracted, the judgment debtor owned real

estate, situate in the city of Newark, worth at least $15,000,

which he and his wife, December 1st, 1873, conveyed to one

Randolph, who, on the third day of the same month, re-con-

veyed it to the wife of the judgment debtor; that, on the

14th of August, 1874, the judgment debtor and his wife con-

veyed the same lauds to his brother, John Gillesheiner, who,

on the delivery of the deed, executed a mortgage to the wife

of the judgment debtor, to secure the payment of $12,000.

Each of these conveyances, by appropriate averments, are

* Bev., p. 393.
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charged to have been made in fraud of creditors, and to be,

therefore, void.

There can be no doubt, if the judgment creditor were the

person asking relief, upon proof of the facts set out in the

bill, it would be the duty of the court to nullify these convey-

ances, and decree a sale of the lands, or so much of them as

would be sufiBcient to satisfy his judgment.

The question in this case is : Has the complainant, as re-

ceiver, a right to have them nullified ? In the absence of stat-

utory provision, a receiver is a mere instrument or arm of the

court, by which he holds the property in dispute for safe keep-

ing and preservation ; he is not invested with the legal title

;

he acts or refrains, as the court directs ; he is so purely the

creature of the court, that the property he holds is esteemed

to be in custodia legis. It cannot be taken in execution, or

attached, or his possession disturbed, because his possession is

the possession of the court appointing him. Edwards on Re-

ceivers 2 ; Wilson v. Wilson, 1 Barb. Ch. 594 ; 2 Story^s Eq.

Jur., §§ 831, 833.

It is clear, therefore, that, unless the statute authorizing the

complainant's appointment as receiver confers upon him the

right to maintain this action, he cannot maintain it. His

right to appear here as a suitor to impeach these conveyances,

must appear in the law authorizing his appointment, or he

has no such right. So far as he is the representative of the

judgment debtor, or claims under him, it is certain he is

without standing or right in this court, for no principle of

law is more firmly established, or more uniformly upheld by

the courts, than that neither a fraudulent grantor, nor those

who represent, or claim under him, will be allowed to impeach

his grant. As to them, it is valid ; creditors and purchasers

alone have the right to assail it.

The complainant's rights and powers as receiver, are con-

tained in these words :
" It shall be lawful for said judge to

make order appointing a receiver of the property and things

in action belonging, or due to, or held in trust for such debtor,

at the time of issuing said execution, or at any time after-



310 CASES IN CHANCER!.

Higgins V. Gillesheiner,

wards, who thereby shall receive authority to possess, reeeivey

and, if need be, in his own name, as such receiver, sue for such

property, or things in action ;" and the money realized shall

be applied in payment of the judgment, and the residue paid

into the court wherein the judgment was recovered or dock-

eted, to be there disposed of according to law. Nix. Dig.

298, § 26.*

Now I think it is quite obvious, the chief purpose of this-

enactment was to give judgment creditors an easy, speedy, and

inexpensive mode of compelling judgment debtors to make

discovery, and, if property was discovered which could not

be seized by execution, to enable them to have it applied,,

through the aid of a receiver, to the satisfaction of their debts ;.

but I regard it as equally clear, that it was no part of the

legislative purpose to invest the receiver with the right of a

creditor to impeach conveyances of land made in fraud of

creditors. There was no necessity for such legislation ; cred-

itors had already full, complete, and ample remedies. It

must be observed, the right to sue is not unlimited ; the re-

ceiver may sue, if need be ; and of the necessity, the court,,

and not the receiver, is to be the judge. This right of im-

peaching conveyances of land made in fraud of creditors, is

peculiar to creditors, and can never be exercised by a repre-

sentative, except he sits in the seat of a creditor. In those

states where an administrator has not been made by statute

the trustee of creditors, where he stands simply as the repre-

sentative of the intestate, he cannot impeach a grant made by

his intestate in fraud of creditors, even for so just a purpose-

as raising assets to pay debts, because he is regarded as

representing the intestate alone, and not as representing cred-

itors. 1 Am. Leading Cases 43.

There is nothing in the language of this act indicating an

intention to confer upon the receiver the creditor's right to

avoid conveyances made to defraud him, or to invest him

with the creditor's equity against the debtor's fraud. On.

the contrary, by the words of the act, he is to be the " re-

ceiver of the property and things in action belonging, or due

*iJet).,j). 394, ^26.
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to, or held in trust for such debtor." He simply stands in

the shoes of the debtor to appropriate the debtor's property

to the payment of his debts. Property, real or personal,

conveyed or transferred in fraud of creditors, does not belong

to the debtor, nor is it held in trust for him ; he is utterly

disqualified from gainsaying such titles; but the trust in

such cases is for the creditors. In my view, it is unimport-

ant whether the word " property," as used in this statute,

(it being followed and qualified by the words " things in

action,") is broad enough to embrace land or not, for if it

should be held to do so, still tlie receiver would not have the

essential qualification necessary to give him a standing in this

court, to wit, a creditor's equity against his debtor's fraud.

My conclusion is, the complainant cannot maintain this

action, and his bill must therefore be dismissed.*

Corlies vs. Rowland.f

1. A vendor's lien for purchase money will prevail against even a pur-

chaser for valuable consideration from his grantee, with notice of the

lien.

2. It will also prevail against those who take title by act or operation

of law from such grantee, without notice ; in such case, the assignee holds

subject to the equities existing against his grantor.

3. A waiver or relinquishment of the vendor's lien may arise from the

character of the security accepted by the vendor for the purchase money

;

but there must be proof in the nature of the security accepted, evincing

an intention by the vendor to waive the lien.

4. The acceptance by the vendor of the purchaser's note for purchase

money, is not a waiver of his right of lien upon the land, conveyed, at

the purchaser's request, to a third party.

On demurrer to bill.

Mr. J. E. Lanning, for the demurrer.

Mr. William H. Vredenburgh, contra.

*This case overruled, see Miller v. Mackenzie. 2 Slew. 291. fCited in

Graves v. Coutant, 4 Stew. 772, 780.
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The Vice-Chancellor.

This bill is filed to enforce a vendor's lien for unpaid pur-

chase money. The material averments of the bill are, that

the defendant, Henry Howland, October 28th, 1870, pur-

chased of the complainant the laud described in the bill, for

$235 ; that a conveyance of the same was made February

22d, 1871, at the request of Henry Howland, to his son,

Henry W. Howland ; that the father, on the delivery of the

deed to him, gave his promissory note for the whole of the

purchase money, which remains wholly unpaid ; that no con-

sideration passed from the son to the father, and that the son

had notice, on the delivery of the deed, that the purchase

money was unsecured and unpaid.

The argument urged in support of the demurrer is, that

the vendor having made the conveyance to one person, and

accepted the note of another for the purchase money, there

was a waiver of his right of lien, and that the son now

holds the land discharged of the lien.

The rule is well settled, a waiver or relinquishment may
arise from the character of the security accepted by the

vendor for the purchase money. An eminent commentator

has stated it as follows :
" Taking a note, bill, or bond,

with distinct security, or taking distinct security exclusively,

by itself, either in the shape of real or personal property,

from the vendee, or taking the responsibility of a third per-

son, is evidence that the seller did not lepu&e upon the lien,

but upon independent security, and it discharges the lien."

4 Kent's Com. 157. The same doctrine has been declared by

this court. Dudley v. Dickson, 1 McCarter 252. The pith

of the rule is, there must be proof in the nature of the

security accepted, evincing an intention by the vendor to

waive the lieu. This right of lien is an obvious dictate of

natural justice. Every fair mind will spontaneously assent

to the proposition, that neither the purchaser nor those who
hold under him, as heirs, devisees, or volunteers, in any char-

acter, should be permitted to hold the land discharged of the
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vendor's right to look to it for the payment of the purchase

money, until it is paid, or he has indicated, by some clear

and unequivocal act, he meant to give up his riglit. His

right will prevail against even a purchaser for valuable con-

sideration, with notice of the lien, 2 Sugden on Vendors 879
;

and also, against those who take title by act or operation of

law, without notice ; for in such case the assignees hold sub-

ject to the equities existing against their grantors. 2 Story's

Eq. Jur,, § 1228 ; 2 Sugden on Vendors 880.

There is no act, or fact, appearing in the bill, which can

be held to furnish the slightest evidence that the complainant

meant to yield or waive his right to the lien. As between

the complainant and the father, the father was the purchaser

;

he made the contract of purchase, he gave all the consid-

eration paid, accepted the deed, directed to whom it should

be made, and if he had paid the purchase money, would, in

equity, have been the owner of the land. The deed was

not made to him, because he directed it to be made to

another, for his own purposes. The right of lien for unpaid

purchase money would be a barren security indeed, if it

could be discharged by the act of the purchaser himself in

inducing the vendor to convey to a third person, who, as to

all the parties, stands simply as a donee.

As the pleadings now stand, it is admitted neither father

nor son has paid for the land, and their effort is to hold it

discharged of the lien in defiance of that fact. They cannot

succeed. The demurrer must be overruled, with costs.

Pennington, Trustee vs. Rutherford.

Under a gift, in trust, of the rents, issues and profits of each and every

undivided fourth part of a fund, to be applied, (each of said fourth parts,) to

the use of each and every one of four several cesluis que trust during their

respective lives, and, after their deaths, the said several portions, the use
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whereof is so limited to them respectively, to their respective children

;

the children of any such cestuk que trust dying, are entitled to the im-

mediate possession of the property limited to the use of their parent.

Submitted on bill and answer, without argument.

The Vice-Chancellor.

The complainant is trustee, under the will of John Ruther-

ford, by appointment of the Orphans Court of the county of

Bergen. His bill is filed for instruction. He claims his

duty is put in doubt by the language used by the testator in

disposing of the one-seventh part of his estate by gift, in trusty

expressed as follows :
" In trust to receive the rents, issues

and profits of, and from each and every undivided fourth

part thereof, and to apply the same to the use of my grand-

sons, John Rutherford, junior, Walter Rutherford, Lewis

Morris Rutherford, and Robert Walter Rutherford, junior,

during their respective lives, that is to say, one equal undivided

fourth part to each and every of them respectively ; and, after

their deaths, I give the said several portions, the use whereof

is so limited to them respectively, to their respective children,

or the issue of such children, the issue representing their

parents, in fee simple."

Two of the cestuis que trust, Walter and John, are dead.

Walter died in 1870, leaving four children, and John in

1871, also leaving four children. These children, either in

person, or by their guardians, now claim that the purpose of

the trust, so far as it affected the two shares or fourths, of

which their fathers were entitled to the use during life, has

been fully accomplished, and that they are entitled to the im-

mediate possession of the property limited to the use of their

parents. The complainant is in doubt whether or not he can

safely accede to this claim ; and the ground of his doubt is,

whether, by the terms of the gift, his estate and interest in

the whole of the trust property continues until the death of

the survivor of the four cestuis que trust, or the children of

each are to come into possession of the share held for the

parent, as each parent dies.
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In the construction of wills the primary object is to give

effect to the intention of the testator. If that can be clearly

seen the line of duty is plain. And it may be stated as a

principle, equally obvious, that a trustee is bound to surrender

the trust property to those who are entitled to the absolute legal

estate or interest, whenever the purposes of the trust are fully

accomplished.

I think the intention of the testator in this case is quite

manifest. The object of the creation of the trust was to give

each of these four grandsons the use of the one-fourth of that

part of his estate which he intended should ultimately go

absolutely to that branch of his family which they represented,

in such manner that they could neither waste nor lose it, and

as each dropped out by death, the share or part limited to his

use should go, immediately and absolutely, to his children.

It will be observed the children of the cestuis que trust are to

take absolutely ; the trust property is not given as an unit,

but in distinct parts ; a distinct part of the rents, issues and

profits is to be applied to the use of each of the cestuis que

trust; they have no joint right or interest, and the quantum

of interest of neither can, under any circumstances, be either

enlarged or diminished ; and the gift to the children, to take

effect in possession on the death of the beneficiaries for life,

is made by several portions. It will also be observed no

disposition is made of the* rents, issues and profits accruing

on the shares held for the use of those who should die first,

between the time of their death and the death of the survivor.

If it had been intended the trustee should hold the whole

trust property until the death of the survivor of the four, and

the gift to their children should not take effect in possession

until that time, it is quite evident some provision would have

been made, either for their accumulation or appropriation

during the intervening period; the absence of such a provi-

sion, in a will drawn with care, in my judgment shows the

intention of the testator to a demonstration.

The words " after their deaths " create very little, if any
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obscurity, when considered in connection with other expres-

sions used by the testator to indicate his purpose.

My opinion is that, on the death of Walter and John, the

children of each became entitled absolutely to the share held

for them respectively, and that the purpose of the trust as to

these two shares is fully accomplished, and the trustee may
safely surrender this part of the trust property.

I shall advise a decree in conformity to these views.

Cannon vs. Cannon.*

1. A contract which contravenes the provisions or policy of a public

law, is void ; but a transaction to be void in law as a contract, must first

have life as a completed treaty between the parties.

2. Putting the title to one's lands in the name of another, with the

avowed purpose of escaping liability to be drafted under the late enroll-

ment act of Congress, was not in contravention of eitlier the policy or

provisions of that act, no property qualification having been thereby

required to make one liable to be drafted ; hence, that act, of itself, does

not deprive such grantor of the right to compel a reconveyance of the

property to him.

3. If a grantor invests his grantee with title to his lands by appropriate

instruments, executed with the requisite legal formality, the deed is his

solemn act, done in the exercise of a legal power, and he will not be

allowed to gainsay, impeach, or destroy it. But the legal formalities must

be complete ; a mere signing and acknowledging a deed, when it is intended

to be voluntary, passes no title to the grantee.

4. It is not necessary, to make a delivery of a deed, that it should be

actually handed over to the grantee, or to another person for him; but

where there is no actual transfer it must satisfactorily appear, either from

the circumstances of the transaction, or the acts or words of the grantor

that it was his intention to part with the deed.

5. A, with his wife, executed voluntary deeds to B and C, without their

knowledge. He gave the deeds to his wife, telling her to be careful of

tliem, without other instructions, or any authority to deliver them. Dur-

ing his absence from home, and witliout his knowledge or consent, his wife

induced B and C to convey the property to her. Held, that the deed from

B and C was a nullity.

*CiTED in Ruchman v. Ruckman, 5 Stew. 261 ; Ruchnan v. Ruckman, 6

Steiw. 359.
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On bill, answer and proofs.

Mr. Gilbert Collins, for complainant.

Mr. James W. Vroom, for defendant.

The Vice-chancellor.

The decision of this case involves the solution of a single

question : Were the deeds from the complainant to Bagley and

Mullen delivered? Delivery is absolutely essential to give

effect to a deed; until delivery is made, it has no life or force

as a contract. The suggestion that the court should leave

the complainant where it finds him, because his purpose m

making the deeds was to escape liability to be drafted as a

soldier into the service of the federal government, cannot be

entertained now, for that objection cannot be interposed until

it is first determined there was a contract. A contract which

contravenes the provisions or policy of an act of Congress is

unquestionably void, but a transaction to be void in law as

a contract, must first have life as a completed treaty between

the parties. « • . ^i <.

Contrary to my first impression, I am of opinion the court

cannot refuse the complainant relief, if upon the case made

he is otherwise fairly entitled to it, because his avowed pur-

pose in executing the deeds was to escape liability to be

drafted, for the means he employed to attain his purpose

were utterly futile, as much so as if he had changed the color

of his coat, or the style of his shoes, with design thereby to

avoid conscription. Putting the title to his lands in the

name of another, did not contravene either the policy or pro-

visions of the enrollment act; no property qualification was

required; the chief object of the act was to get strong, vigor-

ous men as soldiers; whether they had title to real estate or

not, was as unimportant to the law and to the government as

the color of their h-air.

As already stated, the decision of this case simply requires

an answer to the question, were the deeds of the complain-
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ant to Bagley and Mullen, rendered effectual as deeds, by

delivery? If they were, he cannot be allowed to impeach

them, nor assail the title of his wife. He executed them

voluntarily, free from the influence of any artifice, fraud, or

improper conduct on the part of the grantees, and although

it may be difficult to assign a sensible reason for his act,

when it is remembered the property conveyed constituted

nearly his whole estate, that he had a wife and child, and

that his gift was made to persons who, so far as the evidence

gives any light, were without claim to his duty, bounty, or

friendship
;

yet, if he has invested them with title to these

lands, by appropriate instruments, executed with the requisite

legal formality, the deeds are his solemn acts, done in the

exercise of that power which the law gives every man over

his property, and he will not be allowed to gainsay, impeach,

or destroy them.

The facts which must govern the decision of the question

stated, are: The complainant, in December, 1863, held the

title to two lots in the city of Hoboken. On the 18th of that

month he conveyed one to Julia Bagley, his cousin, and then

a minor, and on the next day he conveyed the other to Ann
Mullen, a distant relative of his wife, and, at that time, also

a minor. His wife joined in the execution of both deeds

;

the grantees were not present at their execution. The com-

plainant says he told Bagley of his intention to put the

property in her name, but Mullen was not informed of the

complainant's intention, nor did she know of the existence of

the deed to her until July, 1866, when the complainant's

wife procured a conveyance to herself from Mullen, for this

lot. It is hardly necessary to add, these deeds were not made

pursuant to any contract, and were without consideration of

any kind. The complainant states his object in making

them to be, " I was told to put the property in the names of

Bagley and Mullen, and that would prevent my being

drafted, as I would not be the owner of property." After

they were signed and acknowledged, the complainant left

them in his house, and told his wife to be careful of them.
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His wife says he gave them to her ; that she had charge of

them, and took care of them ; but she does not claim she

received any instruction as to the disposition to be made of

them, or authority to deliver them. She says :
" This prop-

erty was given to Ann Mullen and Julia Bagley, so as he

would have no call to it, and so I could sell it if I wanted to.

I understood that the property was mine; he said nothing

when he was giving it up."

The complainant left his home in Hoboken, in July, 1864,

and went to California, where he remained until the winter

of 1872. In July, 1866, the complainant's wife induced

Bagley and Mullen to convey the lots to her. This convey-

ance was made without consideration, and simply upon Mrs.

Cannon's request. Up to that time Mullen did not know

the title stood in her name. Neither Bagley nor Mullen

made any claim to the property, and both evinced, by the

alacrity and willingness with which they conveyed to Mrs.

Cannon, they were unconscious of any right to or interest in

it. None of the deeds were recorded until October, 1866;

those to Bagley and Mullen were recorded October 31st,

1866, and that from Bagley and Mullen to Mrs. Cannon,

October 6th, 1868.

The relief sought is an adjudication that no title passed to

Bao-ley and Mullen by the deeds drawn to them, because

they were not delivered, and in consequence of their want of

title, their deed to Mrs. Cannon is a nullity.

To make delivery of a deed, it is not necessary it should

actually be handed over to the grantee, or to another person

for him. It may be effected by words without acts, or by

acts without words, or by both acts and words. Indeed, it

may be made though the deed remains in the custody of the

grantor. Thus, if both parties are present when the usual

formalities of execution take place, and the contract is fully

carried out, and nothing remains to be done except the empty

ceremony of passing the deed from the grantor to the grantee,

the law, regarding the substance and disregarding mere form,

will adjudge the title has passed to the grantee, and that the
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deed is good and valid to him though it should remain m
the custody of the grantor. However, in cases where there

is not an actual transfer of the deed, it must satisfactorily

appear, either from the circumstances of the transaction, or

the acts or words of the grantor, that it was his intention to

part with the deed and put the title in the grantee. Craw-

ford V. Bertholf, Saxton 467 ; Folly v. Vantuyl, 4 Hoist. 158
;

Farlee v. Farlee, 1 Zab. 285 ; Garnons v. Knight, 5 Barn.

& Q-ess. 687 ; 4 Kent's Com. 505.

Chancellor Zabriskie, in Armstrong v. Armstrong, 4 C. E.

Green 358, held, even where the grantor of a voluntary deed

to his child had directed the scrivener to have the deed

recorded, and paid him the recording fees, there was no

delivery to the child, nor to any person for the child, and

nullified the deed.

Mrs. Cannon stands in no stronger position than Bagley

and Mullen would occupy if she had made tradition of the

deeds to them without authority, or if they had obtained them

without her consent ; she stands in the right of her title ; no

higher and no better ; if they had none, she has none. If

they could not hold these lands against the complainant,

she cannot. I do not think there is room for two opinions

upon the facts of the case, under the rule of law uniformly

held by the courts of this state. I regard it as perfectly

certain, if Bagley and Mullen, with the deeds and title in

the condition in which the complainant left them, were now
asserting a right to these lands in a court of law by action of

ejectment, or were in this court seeking to nullify a subse-

quent deed made by the complainant for the same lands,

they would be dismissed as vexatious suitors, asserting a

barren claim without support in justice or law.

There is no word, act or fact in the case, showing an inten-

tion on the part of the complainant to transfer the title or to

deliver the deeds, except the fact that he signed and acknow-

ledged them, delivered them to his wife, with the charge to

be careful of them, and then went away.
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Unless signing and acknowledging a deed, when it is

intended to be voluntary, be esteemed full and complete exe-

cution, so as to vest the grantee with title at once, no title

passed by these deeds. I never so understood the law.

I shall advise a decree that no title passed by the deeds to

Bagley and Mullen, for want of delivery, and that the deed

from them to Mrs. Cannon is a nullity.

For obvious reasons, the complainant must take the decree,

without costs, against the defendants.

Jaqui v. Johnson.*

1. If the parties to a grant have used clear and appropriate language,

and their meaning is plain, the duty of the court is simply to enforce the

expressed intention. But if the language is uncertain, and susceptible of

having different meanings put upon it, then regard must be had to the

general object of the grant, its subject matter, and the situation of the

parties ; every clause and provision must be searched, and, if possible,

effect given to each. If the intention can thus be clearly gathered, it must

prevail and be carried into effect.

2. Under a grant of the right to take water from a pond of the grantor

to another, conveyed by the grant, " as now carried in the trunk or feeder

that carries the water from said pond to the grist mill ;" the grantee "to

have the right, at all times, to enter upon the lands of the grantor adjoin-

ing said trunk or feeder, to alter, repair, or renew the same at his con-

venience," the grantee has not only the right to change the form, material,

and size of the trunk, but its loc;ition, so far as may be necessary to give

him the full benefit of the grant.

3. The thing granted is an artificial water-course, consisting of structure

and location, and right of alteration gives the grantee the right to change

both location and structure.

4. The modern rule is not that the words of a deed must, in all cases, be

taken most strongly against the grantor ; but they are to be understood in

a just and fair sense, and the whole instrument is to be considered in ascer-

taining the meaning of the parties. But, if the grantor has used language

reasonably and fairly susceptible of two different interpretations, one more

favorable to the grantee than the other, that must be adopted as the true

exposition of the grant which is the more favorable to the grantee.

* Cited in Johnston v. Hyde, 6 Stew. 644.

Vol. XI. x
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On final hearing, on bill, answer, and proofs.

Mr. Vanatta, Attorney-General, for complainant.

Mr. Pitney, for defendant.

The Vice-Chancellor.

This is the second contest between these parties, in this

<;ourt, respecting the construction of a grant of an artificial

water-course, made by the father of the defendant to the com-

plainant and one Nehemiah H. Johnson, a brother of the de-

fendant. The first was decided by Vice-Chancellor Dodd,

and is reported under the title of Johnson v. Jaqui, 10 C. E.

Green 410. The opinion in that case contains a clear, con-

cise statement, showing the situation and relation of the dom-

inant and servient estates at the time the grant was made,

which is now in dispute. It is in these words

:

"In January, 1864, Charles Johnson was the owner of

two tracts of land in the county of Morris, on each of which

were a mill pond, mill, and appurtenances. The tracts were

separated from each other by a public highway, and differed

considerably in their respective elevations ; that on which a

grist mill and pond were located, being much lower than the

tract whereon were a saw mill, cider mill, and pond. The

difference between the ordinary levels of the two ponds, was

from nine to ten feet. The water of the upper, or saw mill

pond, was not used exclusively for the saw mill or cider mill,

but, to some extent, was used to add to the water of the lower

pond, on the opposite side of the road. The water was carried

from the upper to tlie lower pond through a wooden feeder

or truuk, not more than a foot square, extending several

hundred feet in a circuitous course, placed partly on piers,

partly on the surface of the ground, and partly under it;

running first across the homestead lot of Johnson to the

highway or near it; then along the highway, and then under

it, and emptying into the pond of the grist mill."

On the 18th of January, 1864, Charles Johnson conveyed
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to the complainant and his son Neheraiah, the grist mill lot,

containing one and a-quarter acres, describing it as his grist

mill, or grain and flouring mill, situate on his homestead

farm. The deed, in express terms, granted, in addition to

the land described, the pond, dam, tail race, and all the privi-

leges heretofore had and used in connection with and for the

purposes of the grist mill ; the right to raise the dam of the

grist mill three feet above its height at that time, and to flow

any lands of the grantor above the dam, in consequence of the

addition to its height; to enter upon the grantor's land at

any time, to fix, improve, and repair the dam and pond ; to

dig out the tail race of the grist mill on lands of the grantor

at any time, to any depth ; and the right to renew, re-build,

and maintain the saw mill dam at its height at that time, and

to take from the lands of the grantor adjoining the pond, any

stones, gravel, and earth necessary, in the judgment of the

grantees, to keep it in good repair. Immediately preceding

the one last recited, giving the right to maintain the saw mill

dam, is the grant now in controversy. It is expressed in

these words :
" Also to have the water from the old saw mill

pond of said Charles Johnson in the rear of his dwelling, as

now carried in the trunk or feeder that carries the water from

said pond to the grist mill pond above the dam, excepting

only so much of said water as said Charles Johnson, his heirs

or assigns, shall want for grinding apples at his cider mill,

near the old saw mill ; and to have the privilege, at all times,

to enter upon all or any of the lands of said Charles Johnson,

along and adjoining said trunk or feeder, to alter, repair, or

renew the same at their convenience."

By subsequent conveyances, the complainant is now vested

with all the rights granted by the deed of January 18th, 1864,

and the defendant, under the provisions of his father's will,

has a life estate in the lands made servient to the grist mill

property by that deed.

The trunk or feeder in use at the date of the grant, was

constructed of plank. From the saw mill pond, for a distance

of about eighty feet, it was three feet deep, two feet wide, and
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open on the top ; at the point last named it was intersected

by a trunk eight and a-half inches deep, ten and a-half inches

wide, external measurement, covered on the top, extending

from the larger trunk to the grist mill pond. It continued

in use from the date of the grant until 1867 or 1868, when,

in consequence of decay, it became useless.

In the summer of 1866, the complainant, under notice from

the defendant, at his own cost, rebuilt a part of the saw mill

dam, and repaired the whole of it.

In 1868 or 1869, the defendant, in making the excavation

for the foundation of an addition to his cider press house, tore

up and removed a part of the smaller trunk, and built the

addition over where it had laid.

In 1869, the highway running between the dominant and

servient estates was widened by the surveyors of the highway,

upon the application of the complai-nant, defendant, and other

freeholders, so as to bring within its lines that part of the

trunk which, before the alteration, had laid along it.

In 1871-72, the complainant deepened the tail race of the

grist mill, and built a new grist mill on the grist mill lot,

and he alleges, believing he had a right to use the water of

the saw mill pond in running his grist mill, it was con-

structed with a view of using the water of that pond in its

operation.

In this condition of affairs, on the 28th of September, 1874,

the complainant gave the defendant written notice he intended

to construct a new trunk of two inch wooden staves, cylin-

drical in form, hooped with iron bands, about twenty inches

in internal diameter, with a suitable device to supply the

cider mill with water, according to the terms of the grant,

and to locate it substantially on the route of the old trunk,

except where departures were rendered necessary by the addi-

tion to the press-house, and the alteration in the width of the

highway. The notice requested the defendant, if he had any

objections to make to the work, to state them promptly. By
notice, dated October 1st, 1874, the defendant replied he was

then engaged in grinding apples, rendering the use of the
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water of the saw mill pond, the way to the cider mill, and

the grounds about it, necessary to him daily, and requirmg

the complainant to refrain from any disturbance of his busi-

ness by the construction of the new trunk, until the season

for grinding apples was over. He denied the complainant s

right to ask him to indicate what rights the grant conferred

and notified him he must act at his peril. He also denied

the complainant's right to depart from the route of the old

trunk in locating the new, and insisted that the carrying

capacity of the new was much greater than the grant author-

ized or was necessary to carry the water by a steady, con-

tinuous flow, and that a conduit ten inches in diameter was

as large as the complainant had a I'ight to use.

The complainant refrained from doing anything on the

lands of the defendant until after he had finished grinding

apples. He then sent his workmen there for the purpose of

doing the work specified in his notice, and the defendant, by

threats of violence and force, so intimidated them that they

abandoned the work and refused to return. The defendant

frankly avows in his answer, he has made it, and intends to

make it, difficult for the complainant to put down a new

trunk on his premises, of the size and in the place stated m

the notice. There can, therefore, be no doubt this is a proper

ca'^e for this court to exercise its prohibitory power against

the defendant, in enjoining him from a further forcible inter-

ruption of this work, if the rights attempted to be exercised

by the complainant on the defendant's lands were clearly

uranted by the deed of 1864.
^
The chief thing to be done in the construction of a grant,

is to find out what the parties meant by the words they have

used to express their intention. If they have used clear and

appropriate language, there is no room for construction, their

meanino- is plain, and the duty of the court is simply to

enforce'the expressed intention; but if the language is uncer-

tain-susceptible of having different meanings put upon it-

then regard must be had to the general object of the grant,
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its subject matter, and the situation of the parties; every

clause and provision must be searched, and, if possible, effect

given to each. If, viewing it in this way, the intention can

be clearly seen, it must prevail over everything and be carried

into effect.

I think in this case it is obvious, from the extraordinarily

liberal provisions of the deed, that the grantor designed to

confer upon the grantees every right and privilege reasonably

essential to the most beneficial enjoyment of the grist mill lot.

The right of flowing, and of entering on the grantor's land,

to fix, improve, and repair the dam and pond, to deepen the

tail race to any depth, and to take any stones, earth, or gravel

from the grantor's land, necessary, in the judgment of the

grantees, to keep the saw mill dam in repair, so completely

render the servient estate a mere tributary to the grist mill

property, so far as it can be contributory to it, that there

would seem* to be but little distinction, practically, between'

the grant made and a grant of the fee.

The principal difficulty in settling what is the true con-

struction of this grant, grows out of the fact that the right to

take the water from the saw mill pond to the grist mill pond

may be understood to be limited or restricted by the words,.

" as now carried in the trunk or feeder that carries the

water from said pond to the grist mill pond, above the dam."

Now, were they used to mark out an unalterable line for the

water course, or to limit, inflexibly, the carrying capacity of

the conduit to be used to transfer the water, or to do both ?

They must be construed in connection with the clearly granted

right of entry on all lands of the grantor adjoining the truuk^

to repair, renew, and alter it.

The defendant insists the right of alteration must be limited

exclusively to the structure, authorizing a change in its form,,

material and size, but not in its location. His construction

is, the route is unalterably fixed by the words just quoted,

from which there can be no departure. He also insists, if the

size of the aperture is increased, it cannot lawfully be made

greater than will be sufficient to transfer to the grist mill
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pond the daily supply to the saw mill pond from the stream

which feeds it. This construction, in my judgment, unwar-

rantably curtails the natural force of the terms employed, and

leaves them shorn of half their significance. One of the sub-

stantial things, clearly granted, is an artificial water course.

It consists of structure and location. A place for the struc-

ture to rest on is absolutely necessary to its beneficial use;

indeed, it cannot exist without it. Its location is as obviously

an indispensable part of it as the foundation is a part of the

house. Now, a right to change the trunk must, according to

the most rigid interpretation, embrace both location and struc-

ture. The word ''alter" is used generally, and in its largest

sense, conferring, either according to a literal or substantive

interpretation of it, a right to change form, material, size and

location. To say it merely authorizes a change in form,

material and size, and not location, would be an arbitrary

limitation of its significance. That, the court has no right to

do; the words are to be understood in their full, ordinary

sense. Even if there was a doubt here, it could not help the

defendant. The modern rule is not that the words of a deed

must, in all cases, be taken most strongly against the grantor,

but they are to be understood in a just and fair sense, and the

whole instrument is to be considered in ascertaining the

meaning of the parties ; but if the grantor has used language

reasonably and fairly susceptible of two different interpreta-

tions, one more favorable to the grantee than the other, that

must be adopted as the true exposition of the grant, which is

most favorable to the grantee. 2 Kent's Corn. 732; Broom's

Maxims 597, 6d8 ; Ashley v. Pease, 18 Piek. 275; Cocheco

Man'fg Co. v. Whittier, 10 New Hamp. 311.

It was insisted on the argument, that no departure from

the line of the old trunk could be permitted in the location

of the new one, because the rule of law is firmly established

that where a right of way, or an artificial water course, is

granted, and its route or line is once defined by the act of one

party and the acquiescence of the other, it cannot be altered

in the slightest degree by either party, without the consent of
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the other. The existence of this rule cannot be questioned.

Jennison v. Walker, 11 Gray 426; Wynhoop v. Burger, 12

Johns. 222; Bannon v. Angier, 2 ^Z^m 128; Pearson v.

Spencer, 1 _Bes< (fe (SmtVA 584. Its wisdom is obvious. If

the owner of an easement could change its position at his

pleasure, the servient estate would be subject to his unre-

strained control. So serious a burden cannot be created by

anything short of an express grant. But this rule has no

application to the case in hand. Here the grantor has con-

ferred the right by clear words. In the cases referred to,

there was simply a grant of a right of way, or of an artificial

water course, without authority to make any. changes; but,

in the case under consideration, the grantor has expressly

granted a right to alter, without restriction or limitation, and

he must abide by the terms of his deed. The distinction

between the cases is manifest.

How far the erection of the addition to the cider house

over the old trunk, and the alteration in the width of the

highway, so as to bring the route of the old trunk within its

line, would, in the absence of express authority, justify a

departure from the route of the old trunk, it is unnecessary

to consider ; for, in my opinion, the proposed location of the

new trunk is authorized by the terms of the grant.

I do not think the claim of the defendant, that the carrying

capacity of the new trunk cannot be made greater than will

be sufficient to transfer to the grist mill pond the daily

supply to the saw mill pond, can be maintained. The water

of the saw mill pond is expressly granted, with the right to

maintain its dam. The only reservation made by the grantor

is the right to take so much water as shall be necessary to

operate his cider mill fbr grinding apples. Under the

maxim, expressio unius est exdusio alterius, everything not

expressly reserved, passed to the grantees. The right to

maintain the dam unquestionably gives the right of storage,

but for what purpose ? The grantor cannot use it except

during a single season each year, and for a single purpose.

The parties did not mean the water should be stored simply
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to be wasted. The dam was to be maintained that the water

mio-ht be used. I think the grant of the right to maintain

thit dam, with the liberty to take the necessary materials

from the lands of the grantor to keep it in repair, clearly

«hows it was the intention of the grantor to grant to the

grantees the full benefit of the water of the saw mill pond,

.as an augmentation of the water of the lower pond, subject

only to the right clearly reserved, and to give them the right

to take it, not by a steady, continuous flow, but at such time

and in such quantity as the condition of the water in the

lower pond and the demands of their business rendered most

advantageous to them. It-is said, a trunk of the capacity of the

one the complainant proposes to construct will enable him

to drain the upper pond in twenty-four hours at any time.

Suppose it will; what of it? The water is his; why shall

l,e not be permitted to take it in such quaoitities and at such

times as will be most beneficial to him? The defendant's

right to it is limited to the power necessary to operate his

cider mill for grinding apples. He cannot withhold it for

any other purpose. To hold he can retain or keep it for

any other purpose, or prevent the complainant from taking

it, will be an enlargement of the right reserved, and in my

judgment, a palpable invasion of the complainant's right.
^

The right to alter the location of the conduit does not give

the complainant a roving license to locate it anywhere, in

utter disregard of the convenience and interests of the de-

fendant, nor to make it so large as to wantonly or unnecessa-

rily encumber his lands or interfere with the use and enjoy-

ment of his property. His rights in this respect must be

fairly exercised, so as to give him the full benefit of them,

with the slightest injury to the defendant.

My conclusion is, the complainant has a right to construct a

conduit of the size, form, and material specified in his notice of

September 24th, 1874, and to locate it on the route described

in that notice; and the defendant should be enjoined from all

molestation of the complainant while engaged in the work of

constructing and locating it. I will advise a decree accordingly.*

* Decree reversed. \2 C. E. Gr. 552.
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Peeler vs. Levy aud wife.

1. Equity cannot compel a conveyance by a married woman of her sepa-

rate property, under a contract therefor made by the husband, nor decree

a conveyance made by the husband of the lands of the wife, in pursuance

of such contract.

2. The court has power to decree compensation for the lands of tlie wife

which the husband cannot convey ; but its exercise is discretionary.

3. Compensation is to be awarded, when it appears from a view of all

the circumstances of the case it will subserve the ends of justice ; it will

be denied, when, upon a like view, it appears it will produce hardship or

injustice £o either of the parties. No inflexible rule can be adopted.

4. Generally, it will be denied where the party asking it had notice at

the time the contract was made, that tlie vendor was agreeing for more
than he could give or convey, and it appears that the vendor has not, in

consequence of the contract, placed himself in a situation from which he
cannot extricate himself without loss.

5. Where the party seeking performance of a contract knew, at the time

the contract was made, that tiie defendant did not have title to part of the

land he agreed to convey, and where he shows no special ground entitling

him to equitable relief; where he has not changed his situation in conse-

quence of the contract so that he must suffer loss if it is not specifically

performed, and his claim to relief stands solely upon his right to the advan-

tage he has obtained by the contract; and where nothing appears from

which it can be fairly inferred a suit at law will not afford him full and

complete redress, a court of equity will, in the exercise of a sound discre-

tion, deny compensation and leave the complainant to his ordinary legal

remedy.

6. In a suit for specific performance, a husband will not be decreed to

procure his wife to join in the execution of a deed for the purpose of

releasing her inchoate right of dower, if she is unwilling to do so.

7. The husband may be decreed to convey and to give indemnity against

the claim of the wife. But a decree of indemnity will only be made where

it appears that the wife's refusal to convey is not her voluntary act, but

made in bad faith, by the device of the husband, to escape his just obliga-

tion.

8. Where the party seeking performance had reason to believe that the

defendant supposed and understood the contract was without binding force,

and entirely optional with him, he is entitled to no relief.
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Final hearing on bill, answer and proofs.

3Ir. F. K. Hoicell and Mr. Cortlandt Parker, for com-

plainant.

Mr. John W. Taylor, for defendants.

The ViCE-CHANCELIiOR.

This is an action for specific performance, founded on a

contract under seal, bearing date June 18th, 1874 By it the

defendant agreed to exchange four tracts of land located in

Montclair township, Essex county, for a farm^of the com-

plainant, containing about two hundred and thirty-six acres,

situate in the township of Montgomery, Orange county. New

York, subject to a mortgage of $26,000. The title to two of

the four tracts was in the defendant's wife at the date of the

contract, and had been since September 8th 1871. ihey

were conveyed by the defendant to David A. Frome, and by

him to his wife. She is made a defendant.

The prayer is that both defendants may be compelled to

perform the contract specifically, or if that cannot be done,

then that the husband maybe compelled to perform so far

as he can, and to make compensation for so much of the land

as he cannot convey.
. -, -, ^ p ;„

The wife did not sign the contract; indeed, the proot is

clear she had no information the exchange was contem-

plated until some days after the contract was made Some

weeks before negotiations were opened she left her husband

in consequence of his grossly intemperate habits and went to

her father's house in Troy, New York. There is no esndence

of ratification or approval of the contract by her, but on the

contrary, it is shown she warned her husband not to make it

as soon as she was informed negotiations were on foot
^

Under this state of facts it must be conceded it is not

within the power of this court to compel a conveyance by the

wife, nor to decree a conveyance by the husband of the land^

of the wife. Emery v. Wase, 8 Vesey 513 ;
Wekh v. Bayaud
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€ O. E. Green 187 ; Nelthorpe v. Holgate, 1 Co?;. 216 ; 2

Chittfs Con. 1485, 1486, note n, (11 Am. ed.)

Even if she was a party to the contract by ratification, or

had signed it herself, a decree for specific performance could

not be made against her. Wooden v. Morris, 2 Greenes Ch.

65; Pentz v. Simonson, 2 Beas. 232; Fierson v. Lum, 10 C.

^. (?reew 391.

>j^ The important question presented by this branch of the

case is, shall the husband be decreed to make compensation

for the lands of his wife which he cannot convey ? The court

has power to give compensation, but, like the general power

of decreeing or refusing specific compensation, it is discre-

tionary. Gariss v. Ga7nss, 1 C. E. Green 79 ; Willard v.

Tayloe, 8 Wall. 567. , Compensation is to be awarded, when

it appears from a view of all the circumstances of the par-

ticular case, it will subserve the ends of justice; and it will

be denied, when, upon a like view, it appears it will produce

hardship or injustice to either of the parties. No inflexible

rule can be adopted applicable to all cases, but each case must

be decided on its own special facts. Generally, it will be

denied where the party asking it_had notice at the time the

contract was made, that the vendor was agreeing for more

then he could give or convey, and it appears the vendee has

not, in consequence of the contract, placed himself in a situa-

tion from which he cannot extricate himself without loss.

2 Chitty's Con. (11 Am. ed.) 1490 ; Fry on Spec. Perf., § 795,

note 2 ; Nelthorpe v. Holgate, 1 Coll. 223 ; Harnett v. Yeild-

ing, 2 Sch. & Lef. 559 ; Wiswall v. McGowan, 1 Hoff. Ch.

131 ; Thomas v. Bering, 1 Keen 747. This rule has the

support of the clearest dictates of justice. Jt is unconsciona-

ble for one man to take the promise of another to do a par-

ticular thing which the promisee knows, at the time the

promise was made, the promisor cannot perform except by

the consent or concurrence of a third person, and then, when

consent or concurrence is refused by the third person in good

faith, to demand a strict and literal fulfillment of the promise.

He contracts with full notice of the uncertainty or hazard
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attending the promisor's ability to perform, and has no right,

therefore, to ask the extraordinary aid of a court of conscience

in repairing the loss he has sustained by the non-fulfillment

of the contract. He must be content with his ordinary legal

remedy.

A court of equity will not take jurisdiction of a naked

claim for damages, even when it is made under the guise of a

suit for specific performance. 3Iorss v. Elmendorf, 11 Paige

287 ; Hatch v. Cobh, 4 Johns. Ch. 559 ; Kempshall v. Stone,

5 Johns. Ch. 193.

The evidence as to whether or not the complainant had

notice the title to the two tracts was in the defendant's wife

at the time the contract was made, is very conflicting. The

complainant swears he did not know it, and did not learn it

until after the defendant's refusal to perform. The defendant's

brother, Bernard, swears he notified the complainant during

the negotiations, and assured him the defendant could not

trade without his wife's consent. The defendant and Ber-

nard both wanted the farm. The negotiations commenced

with Bernard, and both brothers went with complainant to

Orange county on the day the contract was made, with a

view of making a joint bargain for the farm, and then

dividing it between them. It seems, according to the evi-

dence of the complainant, they attempted to agree upon a

division before making a contract for it, disagreed as to

which should have the large dwelling-house, and became

involved in a wrangle, when Bernard said to the defendant

:

"If you are going to take the big house after my coming up

here first and having all this trouble looking at it, I won't

have anything further to do with it." According to all the

evidence, it is certain Bernard was greatly dissatisfied, and iu

just the mood to disclose any fact likely to arrest negotiation

and prevent a contract being made. All the witnesses agree

the defendant alluded to his wife during the negotiation.

Harris, the real estate broker, who was ostensibly acting for

the defendant, but who, it is quite manifest from his evi-

dence, is now acting in concert with the complainant, says,
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during the negotiation the defendant said he did not know
whether his wife would "coincide" in the trade or not; that

the complainant replied, if we do not trade to-day, we will

not trade at all ; and then the defendant said he would run

the risk of his wife. The complainant does not state the

occurrence quite so strong. He says the defendant said he

would like his wife to see the farm, or something of that kind,

and he (complainant) replied the trade must be made that

•day, or not at all. The complainant, however, says this, in

reply to a question as to whether the defendant did not say to

Harris he must reduce his commissions in case his wife did

not assent to the trade, that the defendant did say, if the

trade did not go through, or something like that, Harris

must make a light charge for commissions. His evidence

fully shows the complainant had notice of three facts, at

least : first, the defendant desired to consult his wife before

completing the contract finally; second, in consequence of

not consulting her before making the contract, a risk was

incurred ; and, third, there was a possibility of his not being

able to fulfill the contract. They were sufficient to excite

inquiry. A prudent man, engaged in making a contract of

so much importance as this, could not have avoided it.

None appears to have been made. If Bernard Levy made

the communication to the complainant he swears he did, none

was necessary, and the conduct of the complainant in this

regard was natural and rational.

The evidence convinces me the complainant knew, at the

time this contract was made, the defendant did not have title

to two of the tracts he agreed to convey. The establishment

of this fact, in a case where the complainant shows no special

ground entitling him to equitable relief, where he has not

changed his situation in consequence of the contract so that

he must suffer loss if it is not specifically performed, and his

claim for relief stands solely upon his right to the advantage

he has obtained by the contract, and where nothing appears

from which it can be fairly inferred a suit at law will not

afford him full and complete redress, makes it the duty of
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the court, in the exercise of a sound discretion, to deny com-

pensation and leave the complainant to his ordinary legal

remedy.

I think it is sufficiently shown the wife refused to join in

the execution of a deed for the lands owned by the husband.

The bill charges the defendant is able to make a good and

sufficient title to the lands he agreed to convey. An answer

under oath was required. The answer avers that the wife,

of her own accord, and without the procurement of the hus-

band, refuses to join. It is strictly responsive to the charge

•contained in the bill, and dispenses with proof of the fact.

The rule is beyond question in this state, that in an action

for specific performance, a husband will not be decreed to

procure his wife to join in the execution of a deed for the

purpose of releasing her inchoate right of dower, if she is

unwilling to do so. Hulmes v. Thorpe, 1 Halst. Ch. 423;

Young v. Paul, 2 StocJd. 401 ; Hawralty v. Warren, 3 C. E.

Green 128; Welsh v. Bayaud, 6 C. E. Green 187; Reilly v.

Smith, 10 C. E. Green 158. A rule requiring him to do so,

would overthrow a wise statutory safeguard designed to

protect married women against coercive alienations. But if

the refusal of the wife is made in bad faith, or by the pro-

curement of the husband, merely to enable him to escape his

just obligation, the cpurt may decree a conveyance by the

husband alone, and compel him to give indemnity by mort-

gage, or otJierwise, against the claim of the wife. However,

to warrant a decree of indemnity, it must appear the refusal

is not the voluntary act of the wife, but the device of the

husband. Young v. Paul and Hawralty v. Warren, supra.

Nothing appears in this case to justify the suspicion even,

that the refusal was fraudulent. I think it is apparent it

was prompted by the highest considerations of prudence.

Her husband was the victim of an appetite almost certain to

bring him to ruin and premature death. Whether the farm

was worth more than the mortgage debt of $26,000, or not,

the debt was sufficient, when viewed in connection with the

husband's habits, to make it certain any interest she would
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acquire by the conveyance of the farm to him, would be

speedily swept away. Besides, the complainant cannot say

the refusal of the wife is an unexpected difficulty. He was

warned there was risk to be incurred. His haste to tie the

hands of the defendant before he had an opportunity to con-

sult his wife, will not, in a court of conscience, leave him

enterely free from the hazards of such a transaction.

Independent of the considerations already mentioned, I am
not satisfied the complainant has a right to the relief he seeks.

I have a strong conviction the defendant's agent, Harris, in-

duced him to sign the contract, or to make the bargain, by a*

representation it would not bind him unless his wife assented.

Upon no other theory can the letters of the defendant to the

complainant, of June 27th and July 7th, be explained. They

evince a total unconsciousness that the contract possessed any

force or virtue, and seem to have been written under the

belief the complainant understood it was entirely optional

with him whether it should be observed or not. If the com-

plainant knew the defendant's signature to the contract was

procured by the* perfidy of his own agent, and he did nothing

to protect him against the deceit, he should be denied the

relief he asks.

For the reasons stated, I think the complainant should be

left to his remedy at law, and his bill should be dismissed;

but, inasmuch as one of the principal defences set up in the

answer, viz.: that the complainant first made the defendant

drunk and then inveigled him into making this contract, is

without the slightest support in the proofs, the dismissal must

be without costs. If the wife had answered separately, she

would have been entitled to costs.

I will advise a dismissal on the terms stated.
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Lyons vs. Van Riper and others.

1. If the complainant in an equity suit brought to set aside a convey-

ance of land, dies, leaving a will devising the land in controversy, and the

devisee seeks to revive the original suit, he must afford the heirs-at-law of

his testator an opportunity to dispute the validity of the will. For such

purpose an original bill, in the nature of a bill of revivor, is the appropri-

ate process.

2. There is full testamentary capacity where testator's mind and memory
are sufficiently sound to enable him to know and to understand the business

in which he was engaged at the time he executed his will.

3. Where the testator is, for any cause, unable to read, before effect can

be given to the will, it must satisfactorily appear to the court, either that

it was read to him, or that in some other way he was made fully acquainted

with its contents and gave them his approval ; but it is not necessary that

the proof of the testator's knowledge of the contents of the will shall come
from any particular source or witnesses ; it may be established by ordinary

means of proof, as any other fact.

4. Where the. grantor is old, decrepit, and ignorant, it is the duty of the

officer authenticating the execution of the deed, to make known to him its

contents by such means as will enable him to comprehend the nature and

effect of his act, A simple, formal reading of the instrument is insufficient.

5. Conveyance set aside on the ground of fraud : the grantor, at the time

of its execution, being old, infirm, and ignorant, and entirely under the

influence of the grantee, in whom she had the most implicit confidence

;

the conveyance stripping her of all her property, and the conduct of the

grantee being deceitful and grossly abusive of the confidence placed in him.

Heard on pleadings and proofs.

Mr. Kenny, for complainant.

Mr. Ryerson and Mr. A. B. Woodruffs for defendants.

The Vice-Chancellor.

The first question to be decided in this case is, whether or

not the present complainant, William Lyons, has a right to

have the original suit stand revived. The suit was originally-

brought by Celia Van Winkle against Adrian Van Riper, to

nullify the conveyance of a farm of about sixty-seven acres,

Vol. XI. Y
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situate in Essex county, made by the former to the latter, on

the ground that it was obtained by fraud. After it was at

issue and some testimony had been taken, Celia Van Winkle

died, leaving a will devising the land in controversy to the

present complainant. He thereupon filed an original bill, in

the nature of a bill of revivor, setting up title to the land

under the will, and making not only Adrian Van Riper, but

the heirs-at-law of Celia Van Winkle, defendants. This

course was unquestionably proper, for it is well settled that,

if the complainant in an equity suit brought to set aside a

conveyance of land, dies, leaving a will devising the land in

controversy, and the devisee seeks to revive the original suit,

he can only do it in that mode which will give the heirs-at-

law of his testator an opportunity to dispute the validity of

the will. This cannot be effected by a simple»bill of revivor,

for the inquiry there is limited to the ascertainment of the

person upon whom the law casts the inheritance on the death

of the ancestor. In order, therefore, to bring those facts

before the court which are necessary to afford an opportunity

to dispute the title of the devisee, an original bill, in the

nature of a bill of revivor, is held to be the appropriate pro-

cess. Story's Eq. PL, §§ 377, 378; Peer v. Cookerow, 1

McCarter 365.

None of the defendants answered the bill of the present

complainant, except Adrian Van Riper. He sets up incapa-

city and uftdue influence. No attempt was made, on the

argument, to establish either of these objections. There is

nothing in the evidence warranting the court in holding they

are well taken. There is no doubt the mind of the testatrix

was somewhat impaired by the decay of age and the mental

strain and anxiety she suffered in consequence of what she

esteemed the perfidious conduct of the defendant, but the

proof of what occurred at the time the will was executed,

especially the reasons she assigned for the disposition she

made of her property, exhibit full testamentary capacity ac-

cording to the measure required by the adjudications of thia

state. Sloan v. Maxwell, 2 Green's Ch. 570.
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The objection most strenuously urged against the validity

of the will on the argument was, that the proof did not show

that it was read correctly to the testatrix before execution, in

the presence of both subscribing witnesses. The testatrix had

been totally blind for two or three years before its execution.

Now, I think the rule is firmly established, that where the

person executing a will is, for any cause, unable to read,

M^iiether from blindness, want of education, or weakness,

before eifect can be given to the will, it must be shown

to the satisfaction of the court, either that it was read to

him, or in some other way he was made fully acquainted

-with its contents and gave them his approval, but the

law does not prescribe that the proof of the testator's knowl-

edge of the contents of the paper shall come from any par-

ticular source or witnesses. It may be established by the

ordinary means of proof, as any other fact. Indeed, it has

been held, if it is clearly proved the will in controversy was

correctly copied from a previous will, the contents of which

were fully made known to the testator, it is sufficient, and

effect must be given to it, although it was not read to him,

nor in his hearing. Day v. Day, 2 Green's Ch. 549 ; Finch-

man V. Edwards, 3 Curteis 63 ; Redjield on Wills 57, § 7.

In this case. the proof is conclusive the testatrix fully under-

stood the contents of the will when she executed it. It was

drawn in her presence, in conformity to instructions given on

the spot; its disposition of her property was discussed by her

and the scrivener, and one of the subscribing witnesses, and

it was read twice to her by the scrivener—once on the day it

was written when he a,nd she were alone, and again on the

next day, in the presence of one of the subscribing witnesses,

when it was executed. On these occasions, as each paragraph

was read, the scrivener swears he inquired whether it was

right, and she replied it was.

The proof, in my judgment, fully establishes the validity

of the will, and I therefore hold the present complainant,

William Lyons, took, on the death of Celia Van Winkle, the

€state which she had in the lands in controversy, and has a
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right to have the suit stand revived against the original de-

fendant.

As it is wholly immaterial in this controversy, whether

the codicil was properly executed, I have not examined the

proofs on that question.

Since the filing of the second bill, the original defendant,

Adrian Van Riper, has died intestate, and his heirs-at-law,

pursuant to the statute, have been made defendants, and the

suit, as against them, ordered to stand revived.

The evidence bearing on the main question, whether the

deed made March 18th, 1868, by Celia Van Winkle tO'

Adrian Van Riper, was obtained fraudulently or not, estab-

lishes, in my judg.ment, a case of rank, almost undisguised^

fraud.

Adrian Van Riper admits, at the time the deed was exe-

cuted and for years before, he was the confidential adviser

and friend of this old woman, perfectly familiar with her

weaknesses and oddities, and possessing almost unbounded

influence over her. According to his own story, at the time

this deed was made she believed he was almost the only per-

son in the world she could trust ; that everybody else with

whom she came in contact was seeking to rob and despoil

her of her property, and that even the woman who lived

with her and took care of her was plotting her murder, and

intended to administer poison to her in her food. Miss Van
Winkle was over seventy years of age, entirely blind, pro-

foundly ignorant, unable to read or write, utterly unac-

quainted with business matters and the ways of the world.

The property conveyed constituted nearly her entire means.

Her defenceless and unfortunate condition, and the position

of power and influence over her occupied by Van Riper^

renders it pre eminently the duty of the court to examine,

with the utmost care and. scrutiny, the circumstances sur-

rounding this most extraordinary transaction.

It must be assumed, the fair value of the farm at the time

of the conveyance, was at least $9500. Van Riper refused

to give an opinion as to its value, but admitted he had
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refused an oflFer of $7000. The proof shows, some two

mouths after the conveyance Miss Van Winkle was offered

$9600 in his presence, and he advised her to decline it, and

not to sell for less than $12,000. The consideration expressed

in the deed is $4000. Van Riper says Miss Van Winkle

had desired him, or, to re[)eat him in his own words, she had

been at him for years to take a deed for the farm, and give

lier a bond binding himself to support her during life. This,

he says, he persistently refused to do, because he thought he

would be required to take her into his own family, and also,

because he thought it might be a hard bargain. He resisted

her desire to convey him the farm on these terms, for three

years. She then proposed, if he would pay her $1000 to

enable the person with whom she intended to live to build an

addition to his house, and give a bond binding himself to

support her during life, she would convey him the farm.

And he says, then, for the first time, I consented. This, he

claims, was the contract under which the deed was made.

It may be remarked, his choice of the bargains evinced a

characteristic disregard of advantages. Most persons would

more readily have accepted the first offer than the last, at

least in dealing openly and for all fair advantages. By the

first, he was only required to furnish support, but, under the

second, he was required to pay $10jO in addition to support.

On the day the deed bears date Van Riper executed a

bond to Miss Van Winkle for $3000, conditioned to support

hiv during life, to furnish her medical attendance during life,

and to pay her funeral expenses on her death ; but no money

was paid or evidence of indebtedness given. Some days

after, she sent William Lyons to Van Riper to get $1000 he

had promised to loan her until the farm was sold. When
Lyons applied to him for the money he declined to deliver

it, stating, before he gave it to him he wanted a writing

drawn between them. Two or three days after, they went to

the scrivener who had drawn the deed and bond, and a paper

was drawn by the scrivener and signed by Lyons, and then

Van Riper gave him $950. This paper has not been put in
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evidence. Lyons does not know what it was. Van Riper

and the scrivener have maintained absolute reticence respect-

ing it. Van Riper says, Lyons was to have this $1000 to

build an addition to his house, and he was to board Miss

Van Winkle for the interest of it. This writing may have

expressed such a contract. He never paid anything for hei

board, and never offered to do so until the existence of the

deed was discovered and he was charged with having pro-

cured it by fraud. Whatever the paper was, it is quite cer-

tain it utters nothing in explanation or defence ot Van Riper's

conduct. He has it, and was bound to produce it if it would

shed the slightest ray of light over this transaction.

The circumstances attending the execution of this deed, as

given by the scrivener, do not show that any effort was made,

at least such as the condition of affairs required, to place

before the mind of this ignorant and sightless old woman,

the nature and importance of the act she was about to per-

form. Van Riper and he met at her house by appointment.

The papers had been prepared in advance, under Van Riper's

instruction. They found Miss Van Winkle with the person

who took care of her. Soon after they entered the house

they, with Miss Van Winkle, went into an adjoining room»

leaving her attendant in the other, and there, while the three

were alone, the papers were read and the deed executed

without explanation or comment, except either befoi'e or after

the execution of the deed the scrivener thinks he said to Miss

Van Winkle, he supposed she understood she was giving Van
Riper a deed for her farm, and she replied she did, and then

said something about Van Riper's attending to her business,

and she was satisfied he would do what was right. She had

no business to be attended to; if she meant what she was

doing, she was stripping herself of all her possessions for a

bare promise she should be sheltered, fed, clothed and buried.

She was about to deprive herself of the power to make the

most trifling gift, or of recognizing, at any time thereafter,

the ties of blood or the claims of friendship; she was, in-

deed, reducing herself to a condition of respectable pauper-
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ism. Such a complete surrender of personal independence

and abandonment of property by a person under fear of

being cheated, is highly improbable. The only evidence,

outside of that given by the defendant himself, showing Miss

Van Winkle understood, or had the slightest appreciation of

what she was doing, is that of the scrivener already quoted.

No person ever heard her say she contemplated such a dispo-

sition of her property, or that she had made it. Although

her struggle to induce him to accept a deed extended over a

period of three years, no evidence whatever has been offered,

showing she ever uttered a word on the subject to any other

person, or to him in the presence of a third person ; but the

proof is clear, that at almost every interview "occurring be-

tween them after the date of the deed, she claimed to be the

owner of the farm, and he fully recognized her claim. In

dealing with persons in the helpless condition of this old

woman, an officer, having power to authenticate the execution

of deeds, is bound to go further than a simple, formal read-

ing of the instrument. The contents are to be made known

to the grantor by such means as will enable him to compre-

hend the nature and effect of his act. It is conspicuously

manifest that that was not done in this case. I am satisfied

the officer, by a grossly careless performance of his duty,

unconsciously aided in the perpetration of a fraud, which he

would have frustrated by the exercise of the care and vigil-

ance the law requires him to employ in the discharge of

his duties.

The proofs render it perfectly clear there never was any such

contract or arrangement respecting the conveyance of the

farm as that set up by the defendant. The infirmities of this

old woman rendered it necessary she should sell it, and as

early as the winter of 1867 she requested the defendant to

sell it for her. From that time until the fall of 1868,

whenever they met, which was quite frequently, he assured

iier he was making every possible effort to effect a sale, she

generally expressing a desire to have a speedy sale made, and

he advising her not to sell until a price could be obtained
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equal to its value. In May, 1868, about two months after

the date of the deed, Mr. Henry T. L. Hillman applied lo

the defendant to ascertain whether Miss Van Winkle would

sell for $9000. He assured him she would not, and that it

was useless for him to make her the offer, but Mr. Hillman

insisted on making it, and the defendant and he went the

same day to see her. Mr. Hillman made an offer of $9600.

Miss Van Winkle replied she thought she ought to have

$10,000, when the defendant interposed, and said she must

not take less than $12,000. In the summer of 1868, Mr.

George Allington applied to the defendant to learn where he

could get a house. He instructed him to see Miss Van
Winkle. He did so, and she gave him permission, in the

defendant's presence, to take possession of the house on this

farm without the payment of rent, and he took possession.

From the time he was authorized to sell, up to the discovery

of the deed by Miss Van Winkle, everything the defendant

did and said, his whole life, so far as it was connected with

this farm, evinced a studied effort to conceal the existence of

the deed, and to hold Miss Van Winkle out to herself and

to the world as still the owner of it. When Miss Van
Winkle discovered the paper she had executed was a deed

for her farm, and not a simple authority to sell it, she sent

for him. The moment she knew he was in her presence,

she reproached him for his fraud with great bitterness. He
had no word of explanation or defence. He did not even

pretend she had ever requested him to take a deed, much less

that he had resisted her importunity to do so for three years.

On the argument, it was insisted the failure of Miss Van
Winkle to support the charges of her bill by her own testi-

mony, was proof there was no fraud in the procurement of

the deed. I do not think so. Considering her age and

ignorance, if she had attempted to give her recollection of

her dealings with the defendant, it is not probable her evi-

dence would have been entitled to much consideration or

weight. I should be sorry to believe it was the duty of any
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court to decide a case against a party, because he was unable

or unwilling to swear it through by his own oath.

I will advise a decree nullifying the deed, and requiring

the defendants to account for rents and profits of the land

from the time possession was taken of it under the deed. The

proof shows the ^950 was advanced under an arrangement it

should be repaid out of the proceeds of the sale of the farm.

It should therefore be charged against the rents and profits.

The complainant is entitled to costs.

The First National Bank of Morristown vs. Bin-

inger and others.

1. In cases of adverse independent titles the party holding the property

must defend himself as well as he can at law, and he is not entitled to the

assistance of a court of equity, for that would be to assume the right to try

merely legal titles, upon a controversy between different parties where

there is no privity of contract between them and the third person who
•calls for an interpleader.

2. A bailee is not entitled to call upon a party to interplead as to the

right to the property, on the ground that, as to such party, he is a stake-

holder or trustee, when, at the time of the bailment, the party was unknown

and had no connection with the transaction, and if his claim respecting the

property is true, the bailee's possession of the property, if not tortious at

its inception, became so after demand and refusal to deliver it.

On bill, answer and proofs.

Mr. H. 8. Little, for complainants.

Mr. Borcherling and Mr. C. Parker, for Crater.

Mr. B. C. Clietwood and Mr. John Hill, (of New York,)

for Mrs. Bininger.
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The Vice-Chancellor.

This is a bill of interpleader. Its object is to compel the

defendants, Philip W. Crater and Maria.L. Bininger, to inter-

plead in respect to the hostile titles they set up to three gov-

ernment bonds, of the par value of $2500, deposited with

the complainants by Abraham M. Bininger, to indemnify

two gentlemen who became his sureties on a recognizance

given by him on suing out a writ of error to remove a judg-

ment against him.

Mr. Crater and Mrs. Bininger set up independent adverse

titles. Mr. Crater's title is founded in the ownership of Bin-

inger. He claims by virtue of a judgment against Bininger,

and seizure and sale of the bonds under it. Mrs. Bininger,

who is the wife of Abraham, claims the bonds were purchased

for her with her own money ; that her husband never had

any interest in them ; that their deposit with the complain-

ants was wrongful or tortious as to her, and the complainants,.

in withholding them against her demand, are wrong-doers.

It will thus be seen, the position of the complainants

towards the opposing claimants is radically different. To
one they are under tlie obligations of a bailee. He may
recover the bonds without showing title. When the object

of the bailment was accomplished, they were bound to sur-

render them without inquiry as to title. As to the other, if

her claim is true, they were wrong-doers, and disputed her

right to the possession of the bonds, at their peril.

Under this state of facts, have the complainants a right to

require the opposing claimants to interplead ?

This question may be fully answered by simply quoting

from elementary authorities.

Judge Story, in his work on Bailments, § 110, says:

" Where the parties claim in absolute adverse rig.hts, not

founded in any privity of title, or any common contract,

there the bailee must defend himself as he may, for, gener-

ally speaking, he cannot compel strangers to interplead with

each other. Indeed, our law goes to the extent of ordinarily
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denying a bailee any right to set up the interest or title of a

third person against the title of his own bailor."

In his work on Equity Pleadings, § 293, he states the rule

as follows :
" Where the claimants assert their rights under

adverse titles, and not in privity, and where the claims are

of different natures, the bill is wholly unmaintainable."

And in his work on Equity Jurisprudence, §§ 819, 820, he

gives the following illustration, and then states what he

understands to be settled principle

:

" Where a person is in possession of property as bailee, to

which the bailor himself has no possessory title, but he is a

mere tortious possessor, and the rightful owner demands it of

the bailee, in such a case the question may arise whether he

can compel the bailor and the rightful owner to interplead

with each other. Upon principle, it would seem that he

cannot, for not only is there no privity between him and the

rightful owner, but he is himself liable to be deemed a

wrongful possessor, if he should, after notice, withhold the

property from the rightful owner,"

" The true doctrine would seem to be, that, in cases of

adverse independent titles, the party holding the property

must defend himself as well as he can at law, and he is not

entitled to the assistance of a court of equity, for that would

be to assume the right to try merely legal titles, upon a con-

troversy between different parties where there is no privity

of contract between them and the third person who calls for

an interpleader."

A sheriff, where conflicting claims are made to property

seized by him under execution, is never permitted to inain-

tain an interpleader ; first, because there can be no privity

between him and the person claiming adversely to the judg-

ment debtor ; and, secondly, because he owes no duty to such

person, but if his claim is true, the sheriff, as to him, is a

trespasser. Shaw v. Coster, 8 Paige 345.

Lord Brougham, in Pearson v. Cardon, 2 Bass. & Mylne

606, in commenting on the question as to whether an agent

or bailee had a right to compel his principal to litigate, with
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a stranger, the title to property held by him for his principal,

denied its existence in the following emphatic language

:

" Upon such a state of facts, can I hold this to be a common

case of a claim by an agent against his principal, and of

another party claiming by another title, foreign to the title

of the principal? That an agent should have the power of

filing a bill of interpleader, when his principal demands the

re-delivery of his goods bailed with him, appeared to me so

monstrous a proposition, and to involve such frightful conse-

quences in mercantile transactions, that I could not suppose

it was meant to contend for any such doctrine. For, in fact,

it amounts to this : that an agent may, at any moment, treat

his principal to a chancery suit ; and I was, therefore, relieved

to find that the plaintiflp's counsel went entirely on the pecu-

liarity of this case."

Ch^awshay v. Thornton, 2 Mylne & Craig 1, is, in many

respects, identical with the case in hand. Raikes deposited

certain parcels of iron with the plaintiffs on storage. Subse-

quently Raikes instructed the plaintiffs the iron had been

pledged to Thornton, and delivery should be made to him,

Thornton then applied for a statement of the quantity and

quality of the iron, which the plaintiffs furnished in writing,

and added, they held it at his disposal. Some time after, the

plaintiffs were notified the iron was the property of Daniloff,

and that Raikes had no authority to pledge it to Thornton,

and its surrender to Daniloff was demanded. Thornton and

Daniloff both brought trover against the plaintiffs, whereupon

they filed a bill of interpleader. Thornton demurred. Vice-

Chancellor Shadwell sustained the demurrer and dismissed

the bill. On appeal. Lord Cottenham affirmed the Vice-

Chancellor, and dismissed the appeal. In stating his reason

he says :
'^ If the plaintiff has come under any personal obli-

gation, independently of the question of property, so that

either of the defendants may recover against him at law, with-

out establishing a right to the property, it is obvious there is

no case for interpleader. It is familiarly said that there is no

interpleader between landlord and tenant, or principal and
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agent, but it will be found that the reason for this lies deeper

than might be inferred from the statement of this rule ; and

that it is to be considered, not so much as an independent

rule, as a necessary consequence of the principle of all inter-

pleading. In both these cases, rights and liabilities exist be-

tween the parties, independent of the title to the property, or

to the debt or duty in question, and which may not depend

upon the decision of the question of title."

The contract of bailment, as given by the president of the

complainants, was that the complainants were to hold the

boods as indemnity to the two gentlemen who had become

bail for Mr. Bininger. Though there was no express stipu-

lation to that eflFect, the law made it the duty of the complain-

ants to surrender the bonds to Mr. Bininger when the lia-

bility of his bail ended. The relation of the complainants ta

Mr. Bininger and his bail grew out of a contract, which pro-

vided for the surrender of the bond in spite of any claim

which might be made by a third person.

The complainants seek to put their case on the ground that

they are stakeholders or trustees. It seems to me impossi-

ble to say they hold either of these relations to Mrs. Bininger.

At the time of the bailment she was unknown, she had no
connection with it, and, if her claim is true, the complainants'

possession of the bonds, if not tortious at its inception,

became so after demand and refusal. A stakeholder is a

third person, chosen by two or more persons, to keep in

deposit property, the right or possession of which is in dis-

pute, until some one of them establishes his right to it. A
trustee is a person who holds the legal title to certain prop-

erty, the beneficial use of which belongs to another. I think

it would be an unwarrantable misuse of well defined terms to

hold the complainants were either stakeholders or trustees of

Mrs. Bininger.

If this was a case of first impression, no difficulty would
be found in declaring it fell clearly within the purposes de-

signed to be accomplished in the establishment of a court of

equity. But the rule, denying the right of the complainants



350 CASES IN CHANCERY.

First National Bank of Morristown v. Bininger.

to require Mrs. Bininger to interplead with the other defend-

ants, is too firmly established to be changed by anything

short of legislative power. 2 Stores Eq. Jur., § 820.

I cannot break through a rule so firmly established as to

be, in the judgment of Judge Story, no longer open to discus-

sion, even if it was clear a better could be invented. Sta-

bility in legal rules is more important than that they should

accomplish complete justice in every case.

Contrary to my first impression, freely expressed during

the argument, I am convinced this bill cannot be maintained.

For the benefit of all parties, I would be glad to follow the

course adopted in Blair v. Porter, 2 Beas. 267. There, there

was no reason for doubt or dispute who was entitled to the

debt due from the complainant. It was manifest on the face

of the pleadings, one of the defendants had no shadow of claim

to it. According to well settled practice a dismissal of the

bill would necessarily follow, but the Chancellor declined to

pursue that course. He held, a dismissal of the bill at the

end of a five years' controversy, with nothing settled but who

should pay costs, would defeat the ends ofjustice. He, there-

fore, retained the bill, denied the complainant costs, and

finally adjudged upon the rights of the defendants. In that

case, no question was raised against the complainant's right

to require the defendants to interplead, until final hearing,

and after the evidence in elucidation of all the issues was in.

Here the complainants' right is assailed by both defendants,

at the appropriate time in the regular prosecution of the suit.

To refuse a dismissal in this condition of affairs would be

clear error, which the unsuccessful defendant might use, inde-

pendent of any question of merit, to escape the decree made

in favor of the other.

I will, therefore, advise a dismissal of the bill.



MAY TERM, 1875. 351

Clarksville Building and Loan Association v. Stephens.

Olarksville Building and Loan Association vs,

Stephens and others.*

1. Where a party, by his own negligence, has deprived himself of the

written evidence of payments claimed to have been made by him, (which

was by entry in a book provided for that purpose,) to avail himself of such

payments, he must produce convincing proof of their having been made.

Uncertain, vague, and indefinite statements will not suffice.

2. A provision in the constitution of a loan association, authorizing the

imposition of fines upon its stockholders for non-payment of monthly in-

terest, of ten cents for each loan of $200, (the law creating such corpora-

tions giving them power to impose fines of limited amount,) held to be

valid.

3. Such provision does not violate the usury laws and taint a mortgage

given to the association by a stockholder to secure money, not advanced by

way of loan, but advanced by the corporation as a payment by anticipation

of what will be the value of his stock in the corporation on its dissolution

and distribution of assets.

4. A stockholder of a loan association having made payments to the asso-

ciation which had not been appropriated to any portion of his several

sources of indebtedness, on bill to foreclose a mortgage given by him to

the association, the payments were directed to be appropriated : first, in

payment of the monthly fines ; then to the monthly installment on sub-

scription to stock, and the balance to the monthly interest.

Heard on bill, answers and proofs.

Mr. John H. Nunn and Mr. Martin Wyokoff, for com-

plainants.

Mr. George A, Allen, for defendants.

The Vice-Chancelloe.

This suit is brought to enforce the payment of two mort-

gages, given by a stockholder of the complainant corporation

to the corporation. Payment can only be enforced for default

in the payment of interest. Paragraph 6 of Article 8, of the

«onstituton, provides : " If the interest is suffered to remain

* Cited in Slate, W. B. & L. Ass^n, pros., v. Hoi-nbaker, 12 Vr. 522.
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unpaid more than six months, the directors may compel pay-^

ment of the principal and interest by ordering proceedings on

the bond and mortgage, according to law."

One point in dispute is, whether six months' interest was

in arrear at the time the suit was brought. The defendants

concede the complainants had a right of action at the time this

suit was instituted, unless they are entitled to a credit of $100

for a payment they claim to have made, and which the com-

plainants deny. The defendants also claim that no part of

the moneys paid by them can legally be appropriated to the

payment of fines, but the whole amount must now be applied

by the court, in discharge of interest or the monthly payments

for subscription to stock, because the provision of the consti-

tution authorizing the imposition of fines for non-payment of

interest is repugnant to the usury laws.

The proof fails to convince me the defendants should have

credit for the $100. It consists entirely of the evidence of

the defendant, William D. Stephens, and his son Albert.

Each member was furnished by the complainants with a book,

in which he had a right to have his payments entered by an

oflScer of the association at the time they were made. The

defendants explain the omission of the credits claimed, by

setting up their neglect to present their book. Having failed

to avail themselves of a safeguard provided by the complain-

ants against the error they allege, they should be required to

produce convincing proof. The evidence of William D. Ste-

phens is of the most dangerous kind. He fixes no time when

the alleged payments were made. His statement is :
" It

was between the month of March, 1872, and the next March,

of 1873; it was something like a year, if my memory serves

me right." It is impossible to test the accuracy, or investi-

gate the truth or falsity of such a statement. It is too indefi-

nite to be reliable. Besides, his recollection is untrustworthy.

One of the alleged payments made by the son was $50 ; the

father thought it was $100 ; and, so strong was his recollec-

tion, he insisted the son should attempt to restore his faded

memory. Sis contract required him to pay $49.84 monthly

;
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$23 subscription to stock, and |26.84 interest. He says lie

fell so far behind, at one time, as to he required to pav |87

to satisfy arrearages ; and after that, his payments were made

punctually, except on two occasions; once he was $25 short,

and at another time, $o. His book shows a single payment;

of $87, made April, 1872. It shows no payments were made

in May, August, and October, 1872, and that those made for

July and September were not $49.84 each, but were respect-

ively $75 and $100. But a single payment of $49.84 was

made between January, 1872, and January, 1875. The others

range from $30 to $110. The fairness of the book has not

been disputed, except it is claimed it should have contained

two additional credits of $50 each. It is clear, unless the

account it contains is so false as to be fraudulent, Mr. Stephens'

recollection is in conflict with the truth. Before the com-

mencement of this suit, Mr, Stephens appeared before the

directors of the complainant corporation to satisfy them he

was entitled to additional credit. At that time, the proof

shows, he limited his claim to an additional credit of $50.

I think the payment of $50, claimed to have been made by

Albert to Mr. Humphrey, is credited. Albert says he thinks

it was made in March, April, or May of 1872, or thereabouts.

A payment of $50 is credited in June, 1872. His recollec-

tion of the time, it will be observed, is quite faint, and June

will clearly fall within the period he has. designated as " there-

about." It is proper to add, the person to whom the defend-

ants claim to have made the disputed payments, denies posi-

tively, In very general terms, the payment of any moneys not

credited.

The additional credits claimed by the defendants must be

denied.

Are the fines imposed for the non-payment of the monthly

interest, invalid?

Portions of the payments made by the defendants have

already been appropriated to the payment of fines. Tlieir

validity, or the complainants' right to appropriate the pay-

ments to their satisfaction, has never been disputed. The

Vol. XI. z



354 CASES IN CHANCERY.

Clarksville Building and Loan Association v. Stephens.

payment of $89.92, December, 1871, was just sufficient to pay

the whole current indebtedness of the defendants up to that

date, including $16.95 for fines. It must be assumed, from

the amount of the payment then made, the defendants admit-

ted the validity of the fines. They paid them without question.

Separated from the language giving authority to impose

a fine for non-payment of subscriptions to the stock, the con-

stitutional provision assailed is expressed as follows :
" A

stockholder, for refusing or neglecting to pay his or her

monthly interest as often as the same shall become due, shall,

for each and every such monthly neglect, forfeit and pay a

fine of ten cents for each loan of $200 by him or her held."

Neither the condition of the bond, nor the terms of the

mortgage, contain any provision for the collection of these

fines. The complainants do not claim they can be enforced

against the mortgaged premises as part of the sum to be

raised by a sale. The contention of the defendants is, that

the constitutional provision above quoted is a plain infraction

of the usury laws, because it authorizes the taking of a

higher rate of interest than seven per centum per annum, in

case payment is not made at the exact time specified in the

contract. They say there never were any fines, for want of

power to impose them, and the money taken in payment of

them still belongs to the defendants, and must now be

applied by the court in discharge of the mortgage debt.

It will be perceived this objection rests entirely on the

assumption that the mortgage was given to secure the repay-

ment of a loan of money. It has no other foundation. This

assumption misapprehends, according to the almost uniform

course of judicial opinion, the true character of the transac-

tion giving existence to the mortgage and its object. It

is not intended to secure the repayment of a loan. If the

mortgagor performs his obligation as a stockholder of the

corporation, no principal sum is to be repaid. The sum he

receives from the corporation on the executioa of the mort-

gage, is a payment by anticipation of what will be the value

of his stock in the corporation on its dissolution and distri-
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butioa of assets among the proprietors. Having received

the ultimate value of his stock in advance of the other stock-

holders, and long before the period fixed for the final distri-

bution of assets, and being liable to pay monthly instalments

on his subscription to the stock of the corporation, he exe-

cutes a mortgage, not to secure the repayment of a loan, but

the performance of his contract with his fellow stockholders.

Chancellor Green, in Hobohen Building Association v. Martin,

H Beas. 427, defining the character of a transaction similar

to the one under consideration, says :
" The money was not

advanced by way of loan, but in redemption of the defend-

ant's share, a mode of investment provided for by the con-

stitution of the association, authorized by the act of incor-

poration." Substantially the same view was expressed in

Delano v. Wild, 6 Allen 1 ; Bowker v. Mill River Loan

Association, 7 Allen 100; Merrill v. Mclntire, 13 Gray

165; Mosley v. Baker, 6 Hare 87; aS. G, on appeal, 3 De

Gex, Macn. & Gor. 1032; Seagrave v. Pope, 1 De Gex,

Macn. & Gor. 783 ; S. C, under title of Fleming v. 8elf, 3

De Gex, Macn. & Gor. 997 ; Parker v. Butcher, 3 Eq. Cases

(E. L. R.) 762. In Delano v. Wild, supra, the court held^

in consequence of the relation existing among the members

of such an association, no usurious contract could be made by

one with the other. Merrick, J., read the opinion, in which

he says : " The transaction between 'the parties cannot be

deemed to embrace an agreement between them for the reser-

vation or payment of usurious interest, because it was a

dealing between them as partners, in relation to a partnership

fund in which they had a common interest. They all par-

ticipated, in proportion to their respective rights, or number

of shares in the company respectively subscribed for and

taken, in the consequences resulting from the transaction. To

this extent they severally were benefited by the gain, or

suffer by the loss, resulting from it. In such a case, there

can be no violation of the statute regulating the rate of

interest." The association, in this case, was unincorporated,

but the principle declared, if sound, must govern the rights
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of the members of an incorporated association. The law

creating such corporations gives them power to impose fines

of limited amount. Nix. Dig. 92.* The amount in this case

is within the limit, and reasonable.

I am of opinion the constitutional provision authorizing

the imposition of the fines in question, is valid.

The payments made by the defendants, as members of the

complainant corporation, since December, 1872, have not

been appropriated to any portion of the several sources of

indebtedness of the defendants, except so far as a general

credit is an appropriation. This condition of affairs casta

the duty of making an appropriation on the court. The

court, in such cases, is controlled by purely equitable consid-

erations, and as it is always equitable that a debtor should

pay his whole iodebtedness, whether secured or uusecured

the court usually directs the payment of that which is most

precarious first. Field v. Holland, 1 Am. Lead. Cases, 275

and notes. In conformity to this rule, the master, in com-

puting the amount due on the mortgages, must apply each

monthly payment, first, in payment of the fines of that

month, then to the monthly installment on subscription to

stock, and the balance to the monthly interest. No interest

will be computed on the fines, subscription to stock or

redemption money.

I will advise a decree in conformity to the foregoing

views.

I think Campbell, Lane & Co., and Cyrenius A. Johnson,

are not proper parties. They have no interest in the mort-

gaged premises. The bill, as to them, should be dismissed,

but without costs. The costs of bringing them into court as

parties, must not be taxed against the defendants.

* Bev., p. 92.
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Westerfield v6. Bried.*

1. A releasee of a mortgagor, under a release executed for the sole pur-

pose of creating a trust in favor of the mortgagor, and having himself no

interest in the mortgaged premises except as trustee for the sole use and

benefit of the mortgagor, cannot set up the defence of usury,

2. An averment that the complainant loaned the defendant $2000, and

" exacted and extorted " a bond and mortgage for |2195, cannot avail as a

defence of usury. It precludes the idea of consent, and there can be no

usury without a contract.

3. An answer, with a draft of an aflBdavit appended to it, signed by the

defendant, but without authentication of the jurat by an officer authorized

to administer an oath, will be treated as no answer to a bill requiring an

answer under oath.

Heard on bill and answer.

Mr. John P. Jackson, for complainant.

Mr. George C. Cowart, for defendant.

The Vice-Chancellor.

The bill in this case is filed for the foreclosure of a mort-

gage, by sale of the mortgaged premises. The defence is

usury. It is interposed by the releasee of the mortgagor.

The answer states, the mortgagor "released, remised, and

quit claimed " the mortgaged premises to the defendant,

without any consideration whatever, for the purpose of cre-

ating a trust in favor of the mortgagor, and that they are

now held in trust for him. An express disclaimer is made

by the answering defendant, of all interest in the mortgaged

premises, except as trustee for the sole use and benefit of the

mortgagor, "to whom," to quote the answer, "the natural

increase and profit, as well as the real equitable title, belongs."

The mortgagor was made a defendant, and has suffered a

decree pro confesso. He alone can derive any benefit from

* Cited in Leafce v. Bergen, 12 0. E. Gr. 361.
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the defence. He is not under disability, or unable to pro-

tect his interests or defend his rights. It is not shown that

there was any privity of estate between the mortgagor and

releasee, or that, prior to the delivery of the release, the

releasee had any estate, term, or interest in the mortgaged

premises.

The question presented by this state of facts is, has the

releasee the right to set up the defence of usury ?

At one time, the Court of Errors and Appeals held the

defence of usury was so exclusively personal, it could be

made by no one but the mortgagor. A second mortgagee, or

a purchaser of the equity of redemption, could not set it up.

Ward V. Plume, referred to and commented on, in Brolask'if

V. Miller, 1 StocJd. 808. But this doctrine was abandoned in

the case last named. It was there held the mortgagor, or

any person who is seized of his estate and vested with his-

rights, may interpose it, but not a stranger. The right of

defence claimed in this case must be tested by this rule. The

purpose generally effected by a release, is the extinguishment

or destruction of an outstanding adverse right or claim, or

the enlargement of an estate or interest already held by the

releasee, but it is wholly inappropriate, and, as I think, inef-

fectual, to transfer a complete, independent title to lands,

where no estate or interest in them was antecedently held by

the releasee. But whatever might be its effect if supported

by a sufficient consideration, we must deal with this paper

upon the admission, or rather declaration of the answer, that

it is unsupported by any consideration whatever. This fact,

in my judgment, deprives this defendant of the right of being

heard in denial of the complainant's claim, on the ground of

usury. The books are agreed that even a deed of bargain

and sale, under the statute of uses, is void, without a pecuni-

ary consideration. 2 Greenleaf's Cruise on Real Property'

323, 438 ; Comyn's Dig., Title Fait B 4, a, note c ; Jackson

V. Alexander, 3 Johns. 484 ; Jackson v. Florence, 16 Johns,

48. Equity is remedial only to those who come in upon an

actual consideration. 2 Greenleaf's Cruise on Real Property
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322. The answering defendant does not stand in the rights

of the DQortgagor, and cannot, therefore, set up the defence of

usury.

But, if he stood in his rights, fully invested with his

power, he could not interpose the defence of usury under the

answer as at present framed. It is not pretended usury was

taken pursuant to a contract. The averment is, the com-

plainant loaned the defendant, Bried, $2000, and " exacted

and extorted " a bond and mortgage for $2195. These terms

preclude the idea of consent or agreement. There can be no

usury without a contract.

The complainant is entitled to a decree for the amount due

on his mortgage according to its terms.

It is proper to add, the bill requires an answer under oath.

The paper purporting to be an answer, has appended to it the

draft of an affidavit signed by two of the defendants, but

the jurat is not authenticated by the signature of an officer

authorized to administer oaths. This paper may, therefore,

be treated as no answer, and the complainant is at liberty to

ask for the statutory decree.

Easton and McMahon vs. The New York and Long
Branch Railroad Company and others. *

1. The question of liability on a bond given under the 46th rule of this

court on the granting of an injunction ex parte, is purely a matter of com-
mon law cognizance, and a court of equity cannot acquire jurisdiction of

it, except by the consent of the obligors expressed in the bond, or in some
other appropriate mode.

2. The words, " such damages to be ascertained in such manner as the

Chancellor shall direct," being omitted from the condition of the bond,
this court has no power over the surety, and his liability must be deter-

mined by suit at law.

3. "Whether the condition of the bond has been broken or not, must be
left to the judgment of the court in which the action on it is to be insti-

tuted.

* See Easton v. N. Y. & L. B. B. B. Co., 3 Stew. 237 ; N. Y. & L. B. B.
B. Co. V. Dennis, 11 Vr. 364.
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4. In such case, without the consent of all the obligees, the bond cannot

be taken from the files, but a certified copy should be delivered to the

applicants ; the clerk to produce the original in evidence whenever prop-

erly required.

On order to show cause.

Mr. John W. TTiylor, for motion.

Mr. John C. Besson, contra.

The Vice-Chancellor.

The defendauts, Brown and Campbell, ask for the delivery

to them of the bond given by the complainants, pursuant to

the 46th rule of this court, on procuring the injunction

granted in this cause, that they may sue on it at law to

recover the damages they claim to have sustained in conse-

quence of the allowance of the injunction. The injunction

M'as dissolved by the Chancellor for the reasons stated in his

opinion, reported in 9 C. E. Green 49. The bond was exe-

cuted by a surety as well as the complainants. Its condition

conforms to the requirements of the 46th rule, except the

words, " such damages to be ascertained in such manner as

the Chancellor shall direct," are omitted. This omission, it

is said, deprives this court of all power over the surety, and

leaves intact his right to have his liability determined by suit

at law, with the privilege of trial by jury. It is contended,

the question of liability on the bond is purely a matter of

common law cognizance, and a court of equity cannot acquire

jurisdiction of it except by tlie consent of the obligors ex-

pressed in the bond, or in some other appropriate mode.

This view would seem to have the support of two adjudica-

tions entitled to great respect. Bein v. Heath, 12 How. 168 ;

Merryfield v. Jones, 2 Curtis C. C. R. 306. Judge Curtis, in

the case last cited, says :
" It is not incident to the general

powers of a court of equity to proceed against the principal

and sureties on an injunction bond, and enforce the payment
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of damages secured by its condition. * * j j^^^ clearly of

opinion, that aside from positive legislation, a court of equity

does not afford a remedy on such bonds." And even where

the plaintiff and his surety undertake to abide by such order

respecting damages as the court may make, it seems the ques-

tion of their liability may be submitted to the judgment of a

common law court. Novello v. James, 31 Eng. L. & E. 280.

The injunction in this case, on motion to dissolve, was con-

tinued, the plaintiff undertaking to abide by any order the

court might make as to the payment of compensation to the

defendant, for any damages which might be sustained by him
in case the plaintiff's title should ultimately fail. Both the

Lords Justices who heard the appeal, held the defendant had

a right to have the question what, if any, damages he had

sustained, determined either by an officer of the Court of

Chancery, or by trial at law.

The question whether the condition of the bond in this

case has been broken or not, must be left to the judgment of

the court in which the action on it is to be instituted. If

this court has no power over the surety, it should not attempt,

as against him, to adjudge whether a cause of action exists or

not. That should be left to the determination of the tribunal

where the suitor applies for redress.

It is proper to add, the question what will constitute a

breach of an injunction bond, with condition framed pursu-

ant to the rule, has recently been considered by the present

Chancellor. After enumerating various acts and omissions

which will work a breach, he lays down this general rule, by
which almost all cases may be accurately tested : " In short,

if the application be disingenuous, mala fide, or made with-

out due regard to the rights of the court or the defendant,

the complainant is to be regarded as not having been equita-

bly entitled to the injunction." He had previously shown
there were cases where the mere fact of dissolution, even

before answer, would not, of itself, be evidence that the

complainant was not equitably entitled to the injunction.

Smith v. Kuhl, ante p. 97.
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In view of this rule, it may be prudent for the obligees

who desire to sue on this bond, to consider whether a breach

of its condition can be shown.

If the obligees not joining in this application will consent,

I will advise an order directing the delivery of the bond to

Brown and Campbell, that they may take such action re-

specting it as they may be advised is proper ; if such consent

is not given, the order must be that the clerk deliver a certi-

fied copy of it to the applicants, and that he shall produce

the original to be offered in evidence whenever properly

required to do so. The original should not be taken from

the files without the consent of all the obligees.
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Havens vs. Bllss and others.*

1. The evidence in this case, held to establish a resulting trust

2. A purchase by a party claiming a resulting trust, of the property in

respect to which the claim is made, at a sale under judicial proceedings

subsequent to the original purchase

—

held, under the circumstances, not tO'

have been inconsistent with the claim of ownership.

3. Occupancy of land is equivalent to notice to all persons dealing with

the title, of the claim of the occupant.

4. If a tenant has changed his character by having agreed to purchase

the estate, his possession amounts to notice of his equitable title as pur-

chaser.

5. The plea of purchaser for valuable consideration without notice of

complainant's title, must aver that the person who conveyed or mortgaged

to the defendant was seized in fee, or pretended to be seized in fee, and was

in possession, if the conveyance purported an immediate transfer of the

possession, at the time when he executed the purchase or mortgage deed.

6. Every man purchases at his peril, and is bound to use some reasona-

ble diligence in looking to the title and competency of the seller. It will

not answer to rest upon mere reputation or belief, unless the party intends

to rely upon his covenants alone.

On final hearing, on pleadings and proofs.

* Cited in Wanner v. Sisson, 2 Stew. 150 ; Cooke v. Watson, 3 Stew. 352 ;.

Lang v. Mode, 4 Stew. 415.
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Havens v. Bliss.

Mr. G. N. Abeel, for complainant.

Mr. Gilbert Collins, for defendants, Bliss and Slater.

The Chancellor.

On the 14tli of April, 1856, Garret Vreeland and his wife,

and Job Smith, and Jane Tuers, widow, conveyed to John

Havens, now deceased, a lot of land and j^remises in Hudson
county, for the consideration of ^1100. John Havens died

on or about the 15th of August, 1857, intestate. From about

the time of the conveyance of the property to him, until his

death, he, with his wife and child, Peter S. Havens, resided

on the property. Since his death, his widow, the complain-

ant, has continued to reside there. In 1870, the defendant,

Bliss, obtained a conveyance of the property in fee to himself,

from the defendant William H. Havens and his wife, and

the defendants, Mary Wilson and her husband, and one Ann
Nebeker and her husband. William H. Havens and Mary
Wilson are said to be the children of John Havens by his

first wife, the above mentioned Ann Nebeker, from whom he

"was divorced before his marriage to the complainant. It ap-

pears that, about the year 1844, his first wife deserted him

and went to live among the Mormons, and that he was di-

vorced from her by a decree of this court in 1852, and married

the complainant in 1854. Bliss brought an action of eject-

ment on his title, but discontinued it. He then conveyed

half of the premises to the defendant, Slater, by deed without

consideration, for the purpose of taking proceedings for a par-

tition of the property. In the suit for partition which he

then brought in this court an issue at law was ordered, which

resulted in establishing the validity of the complainant's mar-

riage and the legitimacy of her son Peter. Her bill is filed

against Bliss and Slater, and William H. Havens, and their

respective wives, Mary Wilson and her husband, and Peter

S. Havens; and its object is to establish her right to the

property by reason of a resulting trust ; she claiming to have

purchased the property for herself, and to have paid for it
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with her own money, and that the title was taken in her

husband's name without her consent or knowledge. The bill

also prays that, in the event of her failure to establish such

trust, she may be decreed to have an equitable lien on the

premises for the purchase money paid by her and her subse-

quent outlays for the improvement of the property, with

interest. Bliss and Slater have answered, but the other

defendants have not.

The evidence in the cause establishes a resulting trust in

favor of the complainant. She testifies that she had $1250,

money received by her from England, her own separate prop-

erty, in the hands of her brother-in-law David Day, who
held it in trust for her ; that her husband was of intemperate

habits, and she was desirous of purchasing a small property

out of the city of New York, in which they then lived, as an

investment for her money, and a home for herself and her

child ; that she received her' money from, her brother-in-law^

and deposited $1000 of it in the Butchers and Drovers bank

in New York, in the name of her husband, she and her

brother-in-law going with him to the bank for the purpose;

that she went out to Hudson City to look at the property in

question which was for sale ; that she looked at it, and agreed

to purchase it at the price of $1100, and paid Job Smith, who
was one of the owners, $50 on account, to bind the bargain.

She testifies that, after she had paid the $50, her husband,

who had not yet seen the property, went with her to look at

it, and after he had seen it, was dissatisfied with it, and said

he would not live there—that it was a wilderness ; that that

evening, at her brother-in-law's house, her husband repeated

his determination not to live on the property, and said that she

had paid her own money, and might go and live on the prop-

erty. She says he insisted that she should go back to Hudson
City the next morning, and demand that her money be re-

turned to her. The next day she went accordingly, and asked

that her money should be returned, giving as her reason, the

dissatisfaction of her husband. Mr. Newkirk, the son-in-law

of Job Smith, with whom she had the interview, declined to
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return the money ; and while she was still there her husband

came, and Newkirk upbraided him for discouraging her in

her purchase ; and she says that her husband and Newkirk

then went to the bar of the hotel together, and in a short time

came out, and Newkirk told her he would give her a good

warranty deed for the property, and she then paid the balance

of the money, " giving her puree and all " to her husband,

who told her to go home to attend to her child which had

been left alone, and he assured her that she should be justly

dealt with and would have a good warranty deed. She says

she then went home, and never saw the deed till after her

husband's death.

Her testimony in regard to the purchase of the property is

corroborated by that of her nephews, the Days. Her brother-

in-law, their father, is dead. One of them was, at the time

of the purchase, about twenty years of age. He swears posi-

tively to witnessing, at the request of his father, the payment

by the latter to the complainant of $1250, which he held in

trust for her ; that when she and her husband returned from

their visit to the property, the fact that she had paid $50 for

a deposit on account of the purchase she had made, was

spoken of in the presence of her husband, who then angrily

expressed his dissatisfaction with the purchase, and declared

that the money she had paid was her own money, and she

could do as she pleased, but he would not go there to live
;

that she could go and live on it, as she had bought it, and

even if she did not get her money back, (the $50,) he would

not live on the place ; that the next day she came over to

Hudson City to procure the return of her money, and her

husband followed her, and that she came back and said she

did not get her money back, and had made the bargain good.

Henry H. Newkirk corroborates her also. He says she and

her husband came over to his hotel in Hudson City ; that

they were looking for property to purchase j that the com-

plainant went with his father-in-law. Job Smith, to look at

this property; that when they came back, she, or she and her

husband, agreed to buy it ; that according to his recollection
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she paid him, Nevvkirk, $50, for which he gave a receipt

signed by Job Smith ; that they came back and " wanted to

get out of it, and wanted to get a part of their money, the

$50, back again." He says his impression is that she said

she would give $25 of it, as he told her there had been
some expenses in employing a surveyor to survey it. He
testifies that he thinks Mr. Havens gave as a reason for not

wanting to come there, that it was out in the country, an out-

of-the-way place ; that Mr. Havens did not have much to say

about it ; that Mrs. Havens did most of the business ; that

Mr. Havens said, Mrs. Havens might do as she pleased in

respect to buying the property. Her positive testimony,

thus corroborated, is not overthrown by the evidence adduced
by the defendants Bliss and Slater, which consists in part of

the testimony of two witnesses Jacob Newkirk and John
Anderson, the former of whom testifies that John Havens
told him, while he. Havens, was in possession of the prop-

erty, that he paid for it out of the proceeds of the sale of some
land in Hudson City, which he had sold for $3000 in the

fall of 1855. The objection to the competency of this testi-

mony, and the like testimony given by Thompson of a simi-

lar declaration by Havens to him, is well taken. The latter

testifies also, that in the last year of John Havens' life he
heard him say to his wife, in the course of an angry alterca-

tion between them, " I bought this property with my own
money—you have your thirds in it, that's all," to which he
says she made no reply. He further swears that he heard
John Havens state, in the complainant's presence, in their

house, " when they had spats," about a year or two before

his death, that the money he paid for the property he got
from the property above mentioned, sold by him in the fall

of 1855.

It is apparent, according to these statements of this witness,

that there must have been a claim to the ownership of the
property on the part of the complainant, to have called forth

these statements from her husband on these occasions, for, it

is to be remembered, that the title was in her husband. Nor
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is this left to inference merely, for this witness says :
" Whett

they got in these spats they called each other names. She

said she paid for the property, but not always." So that,

according to the testimony of the witness, she claimed, during

her husband's lifetime, that she bought the property and

paid for it with her own money, and on that ground asserted

her ownership in altercations which took place between them.

This witness appears to be unreliable at best, and he certainly

is mistaken in his recollection when he says he is certain that

the complainant was not present when the bargain for the

property was made with Smith, and that the bargain was

made by John Havens with Smith. The defendants. Bliss

and Slater, rely also on the fact that John Havens appears to

have sold a piece of land in Hudson City, in the fall of 1855,

for $3000, according to the deed, and the fact that the deed

for the property in question in this suit was taken in his

name; that $900 of the money which the complainant swears

she paid for the property, stood in her husband's name in the

bank; and the fact that, in 1870, she bought the property at

a sale made by the guardian of her son, in pursuance of a

decree of the Orphans Court of Hudson county directing

the guardian to sell the property, which was then repre-

sented in the proceedings to belong to Peter. The com-

plainant swears, (and there is some corroboration of her

testimony on that point,) that she did not know that the deed

had been taken in the name of her husband until 1866, when

reference was made to it to ascertain the boundaries of the

land, on the occasion of a question between her and some

persons who were felling trees on what she claimed to be her

land. That the money was deposited in her husband's name

she states in her testimony, and states, also, the circumstances

under which the deposit was made.

Bliss and Slater claim, in their answer, that her purchase

at the guardian's sale was inconsistent with her claim of

ownership. But the circumstances furnish a sufficient expla-

nation of her action. She swears that she never heard, until

after Bliss brought the action of ejectment against her, that
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her husband had any children by his first wife, and she testi-

fies that he told her that he had none. It appears that when
she discovered that the title had been taken in the name of

her husband, she was disturbed about it, and contemplated

proceedings to obtain the legal title, but abandoned the idea

on the consideration that the title was in her son. "When
it became desirable to raise money to put her son into some
business, the sale of part of the property for the purpose was

suggested to her, and proceedings were taken accordingly,

and at the guardian's sale, to prevent sacrifice, she bid in the

property and took a deed for it. At this time she knew
nothing of any adverse claim to the property. As to the

proceeds of the property sold by her husband in the fall of

1855, there is no evidence, except the testimony of the defend-

ant's witnesses, Jacob Newkirk and John Anderson, as to the

statements of her husband on the subject, that any part of

them was used in the purchase of the property in question.

It appears that her husband was exceedingly intemperate in

his habits, and not only recklessly squandered his money, but

in his intoxication, met heavy losses; that just before they

moved into this state to live on the property in question in

this suit, he claimed to have been robbed in a saloon of

$600, and at another time he walked off the dock into the

river when intoxicated, and alleged that he had then lost a

considerable amount of money. One of the witnesses says

he saw him "crying about something valuable he had lost"

on that occasion. His habits were such that the complainant

was advised by her friends, to secure her own money by the

purchase of property as a home for herself with it. That
he was averse to the purchase of the property in question in

this suit, merely because he did not want to live there, is

clearly shown. It is proved that she herself examined the

property and negotiated the purchase before he saw it ; that

she had the money in her own hands to pay for it and paid

for it with that money ; and went alone with the money in

her possession on the second day, to withdraw from the bar-

gain, or to confirm it and pay the balance of the purchase

Vol. XI. 2 a
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money, as she should see fit, and that he recognized the prop-

erty as being purchased with her money. She has improved

the property with her own money, and has had exclusive

possession of it since her husband's death in 1857.

But it is insisted that Bliss and Slater are bona fide pur-

cha.sers for valuable consideration, without notice of the

claim now set up by the complainant. It is urged on their

behalf, that the possession of the complainant was, inasmuch

as the legal title was of record in the name of her deceased

husband, notice only of her claim to quarantine as his widow.

It is true, there are to be found cases in this country in which

the notice which possession gives is confined to a known title

under which the possessor holds, but the rule is, and I see

nothing to take this case out of its operation, that the occupancy

of land is equivalent to notice to all persons dealing with the

title, of the claim of the occupant. If a tenant has even changed

his character by having agreed to purchase the estate, his pos-

session amounts to notice of his equitable title as purchaser. 2

Sudg. on Vend, {llth Am. ed.) 543; Daniels v. Davison, 16

Ves. 254. In Baldwin v. Johnson, Saxt. 441, the language

of Lord E-osslyn, in Taylor v. Stibbert, 1 Ves., jr., 440, is

quoted with approbation, and applied to a case where a mort-

gagee had taken her mortgage on laud, the legal title to

which was in the mortgagor, but was subject to a trust in

favor of another person, of which the mortgagee had no

knowledge or information. The tenants of the mortgagor

were in actual possession of the property. The court held

her bound to inquire of them as to the title. The language

of Lord Rosslyn above referred to is :
" It was sufficient to

put the purchaser upon inquiry, that he was informed the

estate was not in the actual possession of the person with whom
he contracted ; that he could not transfer the ownership and

possession at the same time; that there were interests, as to

the extent and terms of which it was his duty to inquire."

In the case before me, the person in possession had no

record title. Her right, as the widow of John Havens,

was by operation of law. She was not in possession of a
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part of the premises merely, which had been set ofiP to her

as her dower, but of the whole, and she exercised full and

complete ownership over the whole. She had been thus in

possession from 1857, a period of thirteen years, when the

deed to Bliss was made. Slater, who negotiated the pur-

chase of the property, and who now holds a conveyance for

one-half of it from Bliss, for which he has not paid and is

not to pay anything, and, as Bliss admits, is entitled to a

third of the net profits of the speculation, knew of t\\e com-

plainant's possession at the time of the purchase, and Bliss

himself had lived in Hudson City for four years before that

time, and knew of her occupancy. The persons of whom

Bliss purchased had never had any possession of the property,

and, for aught that appears, had never seen it. The price

alleged to have been paid is $1200. Bliss admits that the

property is worth $8000. He knew that his claim to it would

be resisted. He says he thought he was going to make money

out of it ; that he expected to be at the trouble and expense

of ejecting the present occupants, and expected to have a law

suit ; that he thought he was buying the land with the chances

of a law suit, and that he had no counsel to investigate the

title before he bought the property. Those from whom Bliss

purchased not only never had possession, but, as far as ap-

pears, they never claimed possession or title. He never saw

them, nor did he have any communication with them except

through Slater whom he recognizes as having been his agent,

and Slater appears to have dealt with them through the

Mormon agent in New York. The price he paid is, at his

own estimate, only about one-seventh of the value. He, ad-

mittedly, knowing that the complainant was in absolute and

complete occupancy of the property, without any inquiry of

her as to her title, but assuming, as he admits he did, that she

had none whatever, negotiated through Slater with the per-

sons (living in Utah) from whom he obtained his deed. His

purchase was avowedly a mere speculation. He knew that

those who conveyed to him were not in possession of that

which their deed purported to convey to him, and he antici-
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pated the necessity of a law suit against the complainant to-

obtain possession. The plea of purchaser for valuable con-

sideration without notice of complainant's title, must aver

that the person who conveyed or mortgaged to the defendant

was seized in fee, or pretended to be seized in fee, and was in

possession, if the conveyance purported an immediate transfer

of the possession, at the time when he executed the purchase

or mortgage deed. 3Iitf. PL, by Jeremy, 275 ; Story^s Eq. Pl.y

§ 809. In this case. Bliss not only did not avail himself of

the opportunities of information which he possessed, but will-

fully refrained from doing so, for he intended, by means of

his purchase, to deprive the complainant not merely of all of

the property except her dower, but of the whole property

;

he, as before remarked, assuming, without inquiry, that she

had no lawful or rightful claim whatever. " Every man,"

says the court, in Baldwin v. Johnson, " purchases at his peril,,

and is bound to use some reasonable diligence in looking to"

the title and competency of the seller. It will not answer to

rest upon mere reputation or belief, unless the party intends

to rely upon his covenants alone."

The complainant is entitled to a decree declaring that the

legal title to the premises in question in this suit is held in

trust for her, and that the holders of such title convey the

property to her accordingly.

Beals' Executor vs. Storm and others.*

1. The proceeds of sale by a married woman of her contingent dower ia

her husband's lands, are regarded in equity as her separate estate, and will

be secured to her against her husband and his creditors.

2. Real estate purchased by her with such proceeds, she has a right to

hold as against her husband and his creditors, and equity will protect it.

3. Under the act of 1864, the will of a married woman is valid without

her husband's assent, except as to his legal rights in her property ; with,

his assent, it is absolutely valid.

* Cited in Compton v. Pierson, 1 Stew. 234.
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4. The assent by a husband to his wife's will is an effectual waiver of his

claim to her property after decease, a renunciation of his reserved rights,

and is conclusive not only against him, but against his creditors also*

On final hearing, on bill and answer.

Mr. A. Q. Keasbey, for complainant

Mr. J. W. Taylor, for defendants.

The Chancelloe.

This suit has, by the death of the defendant Isaac T.

Storm since its commencement, practically become a contest

between the executor of one of his creditors, and his daughters,

by his late wife Ann, and the children of his daughters.

The cause is brought to a hearing on bill and answer. The
controversy is in respect to property which the defendants

claim to have been the separate estate of Mrs. Storm at the

time of her death. The property in question appears to be

both real and personal, and is in this state. The facts, accord-

ing to the pleadings, appear to be as follows

:

On the 26th day of November, 1851, Thomas Beals re-

covered a judgment against the defendant, Isaac T. Storm, in

the Supreme Court of New York, for $5156.41, on a bill of

exchange; and on the 20th day of March, 1852, he recovered

another judgment against Storm, in the same court, for

$5350.29, also on a bill of exchange, on both of which bills

Storm was liable as an accommodation endorser. Beals hav-

ing died leaving a will, Thomas S. Beals, the complainant,

in November, 1865, proved it before the surrogate of the

county of Essex, and letters testamentary were issued to him
thereon. He then brought an action in the Supreme Court

of this state on the two judgments above mentioned. In
that suit he recovered a judgment on the 31st day of January,

1866, for $20,969.02. An execution was issued thereon to

the sheriff of Essex, who returned it wholly unsatisfied.

Isaac T. Storm was married to his wife Ann, in 1813. She
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died in the early part of 1865. He, as before stated, died

since the commencement of this suit. Prior to 1851, he and

his wife resided in New York. In that year they removed

to this state, where they continued to live for the rest of their

lives. Prior to 1851, Storm had been a prosperous merchant

in the city of New York, and at that date had retired from-

active business, possessed of a large estate, mainly real, being

valuable stores and dwelling-houses in that city, and other

real estate of less value elsewhere in the state. In that year^

he, having become liable as an accommodation endorser on

commercial paper to a very large amount, greater than his

whole estate, and having thereby become insolvent, made an

assignment of his property for the benefit of his creditors,

pursuant to the laws of New York.

His wife did not join in the conveyance of the real estate.

The persons who, through the grant of her husband, became

owners of his interest in the different portions of the real

estate, afterwards, in order to free the property from the

encumbrance of her inchoate right of dower therein, induced

her to sell and release her right, by paying to her for her

separate use, the fair pecuniary value thereof. The proceeds

of such sale and release were, and continued to be, held by her

as her separate estate. Her entire estate at her death was

exclusively the result and accumulation thereof; excepting

certain shares of stock, which passed to her by an executed

gift from her husband when he had ample means and was

out of debt, and which stood in her name, and were held by

her as her separate estate, until her death.

One of these tracts of land mentioned in the bill, was con-

veyed to her in 1851, the other in 1858. Shortly before her

death, and in January, 1865, she made her last will and tes-

tament, as set forth in the answer, whereby she gave her

estate, real and personal, to her executors, Hugh B. Rathbun

and John Calvin, therein named, in trust to apply the rents,

interest and income to the use of her husband, during his life.

After his death, provision is made for the support of her two^

daughters during life, and at their death the remainder of ths



OCTOBER TERM, 1875. 375

Beals' Executor v. Storm.

estate is to be invested for the benefit of her grandchildren
;

and there are other provisions for after-born grandchildren.

The will was duly proved on the 21st of March, 1865, by

the executors. The will was, as appears by the answer

which was sworn to by Storm, made and executed by Mrs.

Storm, with the consent thereto of her husband, and was on

his part ratified and confirmed. The bill and answer both

state that it was duly admitted to probate.

Of the estate of which Mrs. Storm died seized and pos-

sessed, and which the complainant, by this suit, seeks to

subject to the satisfaction of his judgment against her hus-

band, part was acquired by her from her husband when sol-

vent, by bona j?c?e executed gift; part from the purchasers of

her inchoate right of dower in his real estate, sold to

them by his assignef in insolvency ; and the rest is the accre-

tion and augmentation thereof from investment. It appears,

from the pleadings, that she regarded and enjoyed, and was

permitted by her husband to regard and enjoy, until her

death, all this property as her own separate estate in all

respects. It also appears that, at least so far as the com-

plainant's testator was concerned, (and for aught that appears

so far as all the other creditors of her husband were con-

cerned, also,) she was permitted to hold and enjoy this prop-

erty as her separate property, not liable for the debts of her

husband. The last of the Beals judgments was recovered in

New York, in 1852. No action appears to have been taken

to subject the property held by Mrs. Storm to the payment of

those judgments, or either of them, until after her death in

1865, and then, nearly a year after her decease, the complaii>-

ant, having proved Beals' will in this state, brought suit here

on the judgments.

The questions raised on the briefs of the counsel are in re-

spect to the money received by her for her inchoate right of

dower, and the validity of her will as against her husband's

creditors. The money received by her for her inchoate right of

dower was her separate property. Simar v. Canadny, 53 N. Y.

298 ; Sykes v. Chadwiek, 1 8 Wall 141 ; Ba?'tlett v. Van Zandt 4
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Sandf. Ch. 396. A court of equity would have protected it

against her husband and his creditors. Garlick v. Strong, 3

Paige 440 ; Searing v. Searing, 9 Paige 283. It was money

received by her in exchange for that which was in no sense

her husband's property, but which, by the provision of the

law, was hers alone, and peculiarly hers, given to her as

against her husband, and all claiming under him, for her own '

support after his death. Her contingent dower, which she so

sold, was an encumbrance on his real property. Carter v.

JDenman, 3 Zab. 260; Eawle on Covenayits for Title 109-111.

She could not have been compelled to remove it. When it

was released the law required, in order to make the release

valid, that she be examined apart from her husband as to her

freedom from coercion. It was not only a right, but it was

property, her separate property. It had pecuniary value to

her. It had pecuniary value, also, to those who bought it.

That her husband joined her in the conveyance does not

change the character of the thing conveyed. It was a legal

requisite to effectuate her bargain with the purchaser, that her

husband, in order to validate her conveyance, should join in

the deed. His joining in the deed no more made the interest

sold and conveyed his property, than his joining her in a

deed for her land, owned in fee simple at the time of her

marriage to him, would have made that property his.

And again, when the release of her contingent dower was

executed, she resided in New York. The married women's

act of that state, as it then stood, provided that any married

woman might take, by inheritance, or by gift, grant, devise,

or bequest, from any person, other than her husband, and

hold to her sole and separate use, and convey and devise any

real or personal property, or any interest or estate therein,

&c. ; and the same should not be liable for her husband's

debts. That statute being a remedial one, should be con-

strued liberally. The money paid to Mrs. Storm for her

contingent dower may be justly and fairly regarded, in apply-

ing the statute, as having been received by her by grant, not-

withstanding the fact that money, delivered in consideration
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of or exchange for a commodity, or for land, is ordinarily

said to be paid, not granted. The money received by a

married woman in excliange for or in consideration of her

separate estate, would not lose its claim to protection under

that statute, because, strictly speaking, it was not received by

grant, but by way of payment. Had the consideration of

her release been the conveyance of land, or assignment of

chattels to her, there would have been no room for question

as to her right to protection in respect to it ; there should be

no more when the consideration was received by her in

money, retained and invested in her own name for her sole

and separate use. If, as the complainant's counsel insists,

she had nothing to sell, and, in fact, sold nothing when she

released her contingent dower, then the money she received

may well be regarded, in applying the statute, as having

been received by gift from those in whose favor she executed

the releases. But it is not necessary to have recourse to the

construction of the statute in this case. The adjudicated

cases leave no doubt, that the proceeds of the sale by a

married woman of her contingent dower in her husband's

lands are regarded in equity as her separate estate, and will

be secured to her against her husband and his creditors.

Mrs. Storm came to this state in 1851, bringing with her her

property, which she invested here in her own name, and in

all things claimed, treated, and enjoyed it, and its increase,

as her separate property. It being, in fact, her separate prop-

erty, she had a right so to invest and hold it, as against her

husband and his creditors, and it would have been protected

accordingly. Story's Eq. Jur.,% 1380; Quidort's Adm'rv.
Pergeaux, 3 C. E. Green 472 ; Henry ats. Dilley, 1 Butcher

302.

But it is insisted that, notwithstanding the act of 1864 and

the assent of her husband, Mrs, Storm could not, by will,

make any disposition of her property as against her hus-

band's creditors. As to her real estate, this question has no

importance. Both she and her husband are dead, and in the

absence of any devise of her real estate, it would go to her
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heirs. As to her personal estate, her will is valid and

effectual. It was made with the consent of her husband, and

has been duly admitted to probate. Before the passage of

the act of 1864, a married woman could, with the consent of

her husband, make a valid will of her personal property.

Emery v. Neighbour, 2 Halst. 42 ; Van Winkle v. Schoon-

maher, 2 McCarter 384. The act of 1864 removed the disa-

bility of married women to make wills, but at the same time

saved the rights of their husbands in their estates. Under

it, the will of a married woman is valid without her hus-

band's assent, except as to his legal rights in her property.

With his assent, it is absolutely valid. In the present casGy

the property devised and bequeathed was property over

which her husband, in her lifetime, had no control, and which

his creditors could not have reached for the payment of hi&

debts. Aet of 1852, § 2. Henry ats. Dilley, ubi supra. His

assent to her will was an effectual waiver of his claim to her

property after her decease, a renunciation of his reserved

rights, and is conclusive not only against him, but against his

creditors, also. Sllsby v. Bullock, 10 Allen 94.

The bill will be dismissed, with costs.

Crane vs. Hearn and others.*

1, It is the duty of a trustee to protect the trust estate from any misfea-

sance by his co-trustee, upon being made aware of the intended act, by

obtaining an injunction against him ; and if the wrongful act has been

already committed, to take measures, by suit or otherwise, to compel the

restitution of the property, and its application in the manner required by

the trust.

2. Without such action he would himself be liable, notwithstanding an

indemnity clause in the instrument creating the trust, providing that

neither trustee should be held responsible for the acts, omissions, or defaults

of the other, in which they should not jointly participate, or of which they

should not be jointly guilt}-, and limiting their liability, respectively, to

ordinary care, diligence, and fidelity.

* Cited in Gilmore v. Tuitle, 5 Stew. 624 ; Smith v. Pettigrew, 7 Stew. 218

;

Crane v. Howell, 8 Slew. 375.
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3. A discretionary power in trustees to make a gift, which is matter of
bounty merely and not of right, cannot be exercised by one trustee alone.
The concurrence of both is necessary.

4. A person creating a trust by solemn instrument cannot sanction a
devastavit of the estate or a breach of the trust, where, by the terms of
the trust, other persons have a contingent interest in the trust estate, and
their rights and interest may be affected by the breach.

6. Trustee removed, with directions as to accounting.

Bill for injunction, for account, and removal of co-trustee,

&c.

Mr. E. S. Atwater, for complainant.

Mr. A. B. Bunting, for defendants.

The Chancellor.

The complainant, Dr. Crane, and the defendant. Miss Hearn,
are the trustees under a trust deed executed by Mrs. Jouet and
her husband, the other defendants, by which all the property
of Mrs. Jouet, acquired or to be acquired, was conveyed to be
held in trust for her sole use and benef t during her coverture;

to secure, invest and improve the trust premises for her, and to

collect and receive the annual income, dividends, interest and
proceeds thereof, and to pay the same over to her from time

to time, when and as they should be received by the trustees,

or either of them, during her coverture, for her own indi-

vidual use and benefit, and upon her separate receipt, and
without the sanction or concurrence of Mr. Jouet, her hus-

band, and in the same manner and with the like effect as if

she were sole; and in the event of her surviving her hus-
band, on the further trust, forthwith to reconvey and revest

the trust premises, or so much thereof as may then remain, to

and in her, her heirs, executors, administrators and assigns,

to and for her and their own proper use, benefit and behoof,

forever; and on the further trust, that in the case Mr. Jouet
should survive her, to make over and transfer, assign and
deliver the trust premises, or so much thereof as may remain.
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to her lawful children, their heirs and assigns, in equal

shares ; or if she leaves no child or children, then to such

person or persons as would, in that case, be her right heir or

heirs-at-law had she remained unmarried ; and upon the

further special confidence and trust, and with power and

authority to that end, in their discretion, but not in any

manner as a right on the part of Mr. Jouet, to give and to

bestow upon him such portion or portions of the trust property

as they may deem proper, either during or after the coverture.

The deed provides, also, for conversion of the estate by the

trustees, with Mrs. Jouet's written consent, into other prop-

erty, to be held under the same trusts. The trust estate

consisted, in 1874, of a farm in the township of Linden,

in the county of Union, in this state, in the occupation of

Mr. and Mrs. Jouet, on which there were then taxes and

assessments in arrear, which the trustees had no funds to pay.

The trustees, having authority for the purpose, executed and

delivered, in the summer of that year, a mortgage for $10,000

on the farm. Of the mortgage money, $9346.89 were sent to

them by mail, by a draft of the Trenton Banking Company

on the Manhattan Company of New York, dated July 18th,

1874, payable to the order of S. M. Dickinson, and by him

endorsed with a direction to " pay to the order of the trustees

of Henrietta H. Jouet." In the absence of the complainant

from home, on a visit of a fortnight to Long Island, his co-

trustee, Miss Hearn, who is the sister of Mrs. Jouet, and was,

as she still is, a member of Mr. Jouet's family, received the

draft on the 23d of July, 1874, and on the same day endorsed

it in blank as trustee, and handed it over to Mr. Jouet, who

gave her a receipt for it, as having been received by him from

her as trustee of his wife, " under authority of a certain clause

in the said trustee deed." Mr. Jouet, with but little delay,

obtained the money for the draft, but not without difficulty,

seeing that it was payable, by the endorsement, to the trustees,

and Miss Hearn alone had endorsed it to him. This diffi-

culty, however, he overcame by procuring a person to join

him in a guarantee of the endorsement. The mortgagees
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appear to have retained for a short time the balance of the

$10,000, as indemnity against certain judgments which it was

supposed might be a lien on the farm. Miss Hearn testifies

that that balance was not received by her, but was afterwards

paid, either to Mr. or Mrs. Jouet. The money received by

Mr. Jouet was expended by him in various ways ; some of it,

it is said, for the benefit of the trust estate. No vouchers,

however, are produced for any of the payments. A large

part of the money was admittedly spent by him in paying his

personal debts, and for other private purposes of his own.

Dr. Crane neither authorized nor consented to the payment

of the money to Mr. Jouet, nor was he aware that Miss Hearn

contemplated making it. As soon as he ascertained that it

had been made, he filed his bill in this cause to restrain her

and Mr. Jouet from expending the money, and for an account

in the premises. It was his duty to do so, in order to save

himself from liability on account of the transaction, notwith-

standing the indemnity clause in the deed, by which it is pro-

vided that the trustees, in the performance of the trusts, shall

not be held responsible or made accountable for th« acts^

deeds, omissions, or defaults of each other, in which they shall

not jointly participate, or of which they shall not be jointly

guilty, and that their respective liability and accountability

shall not extend beyond the exercise of ordinary care, dili-

gence, and fidelity. It is the duty of one trustee to protect

the trust estate from any misfeasance by his co-trustee, upon

being made aware of the intended act, by obtaining an injunc-

tion against him ; and if the wrongful act has been already

committed, to take measures, by suit or otherwise, to compel

the restitution of the property, and its application in the

manner required by the trust. • Hill on Trustees 314 ; Laroe

V. Douglass, 2 Beas. 308 ; Perry on Trusts, § 417. The act

of Miss Hearn in paying this money to Mr. Jouet was a clear

breach of her trust. The object of the trust was, as appears

by the deed, to secure the trust estate against Mr. Jouet and

the claims of his creditors. Although the trustees were clothed

with authority in their discretion to bestow upon him, during
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or after the coverture, such portion or portions of the trust

property as they might deem proper, it was ex{)ressly declared

that such gift was of bounty merely, and in no wise a matter

of right. In making such gifts, the concurrence of both of

the trustees was necessary. Witlard's Eq. Q 12 ; Story's Eq.

Jur., § 1062; Holcomb v. HolcomVs Ex'rs, 3 Stocht. 476,

485. The allegation in the answer, that the payment to Mr.

Jouet was made with the approbation of Dr. Crane, is not

only unsupported, but is entirely disproved. The case, as it

stands before me, compels to the conclusion that advantage

was taken of the opportunity afforded by the temporary ab-

sence of Dr. Crane to make a payment to which the parties

knew he would not consent. The money was obtained on the

draft not only without his signature, but in spite of the absence

of it. Not only was his endorsement known to be necessary

to the regularity of the transaction, but an indemnity was re-

quired as to the validity of the endorsement by Miss Hearn

alone, before the money could be got for the draft. So flagrant

a violation of the obligations imposed upon Miss Hearn must,

of necessity, be visited with its appropriate consequences. She

claims to have acted on the advice of counsel. It does not

appear by whom the reprehensible advice was given, but it

is understood that it was not by any solicitor or counsellor of

this court. She must account to her co-trustee for the money

paid to Mr. Jouet. She will be allowed in the account for

all proper payments made by the latter for the benefit of the

trust estate. She will also be required to account for all

other money and property received by her belonging to the

trust estate, and will, in the account, be allowed for all

proper payments. She must pay over to her co-trustee any

moneys of the trust estate which are or shall be found by the

account to be in her hands, or with which she is justly

chargeable, and must deliver over to him all property and

papers of the estate in her possession, or under her control.

The circumstances of the case are such as to render it im-

proper that she should be continued in her office of trustee,

and she will be removed accordingly. Mr. Jouet will be re-
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quired to account for and pay over to Pr. Crane so much of

the money paid to him by Miss Hearn as remains in his

hands unexpended, and the amount will, of course, when paid,

be allowed to Miss Hearn in her account. It was urged on

the hearing in behalf of Miss Hearn, that inasmuch as Mrs.

Jouet is satisfied with the action of the former in paying

over the money in question to her husband, there can be no

ground of complaint. The trust was created for the benefit

of Mrs. Jouet and her children ; she to have the income only

during coverture. If she survives her liusband, the estate, or

what remains of it, is to be conveyed to her. If he survives

her, the property, on her death, is to go to her child or child-

ren. If she leaves no child or children surviving her, then

it is to go to such person or persons as would, in that case, be

her right heir or heirs -at-law, had she remained unmarried.

It will be seen that, apart from the fact of her coverture, she

is in no situation to discharge, even by her active participa-

tion, a devastavit of the corpus of the estate. If she shall

predecease her husband, the trust estate, or what remains of it,

will go to her children if she leaves any; if not, then to

those who would by law be entitled to her property, had she

never been married.

Havens vs. Thompson and Allen.

1. A receipt, in writing, given by a son to his father, as follows :
** Ke-

ceived of Daniel Havens, the sum of six hundred dollars in full in lieu of

dowry. (Signed) Benj. S. Havens;" held, under the evidence in the

cause, to be an agreement by which the son, in consideration of the money
80 paid to him by his father, agreed with the latter that he would make no

claim to a share of his father's estate should the latter die intestate, but

would be debarred therefrom by that instrument, made upon what was a

satisfactory compensating consideration.

2. An agreement may be made between a father and his child, by which,

in cOQBideration of moneys advanced by the father to the child, the latter
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may agree to make no claim to a share of his father's estate should the

latter die intestate, and thereby debar himself from such claim ; and effect

will be given to it in equity, according to the intention of the parties.

3. Where the parties to an instrument have used language which to

them in their situation was sufficient to express their meaning, but which

standing alone is unintelligible, but read in the light of circumstances sur-

rounding the transaction from which it originated the meaning is clear

recourse will be had to the surrounding circumstances.

On final hearing, on pleadings and proofs.

Mr. W. H. Vredenburgh, for complainants.

Mr. A. C. McLean, for defendants.

The Chancellor.

This suit is brought under the act of 1870, to compel the

determination of claims to real estate, and to quiet title. The
complainants are sons of Daniel Havens, deceased, late of the

county of Monmouth, who died on the 3d of April, 1871,

intestate, seized of a farm in that county, and possessed in his

own right of certain personal estate. He left ten children.

At the time of his death the complainants were in possession

of the farm, under a lease from their father to them, dated

March 2d, 1871, for two years, at an annual rent of $1000.

After his death the other children, except Benjamin S.

Havens, who then resided in Nebraska, conveyed their re-

spective interests in tlie farm to the complainants. Benjamin,

in 1859, left this state and went to reside in the west, where

he has continued to live ever since. In the winter of 1867

he returned to his father's house on a short visit, his object

being to obtain from his father an advance of $600, to enable

him to pay for a farm in the west which he had contracted

to purchase, and which he could not buy without the advance

for which he then applied. His father agreed to make the

advance to him on condition that it should be accepted as a

complete satisfaction of Benjamin's interest in his estate, and

Benjamin accepted it accordingly. After the death of Daniel
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Havens, and on the 8th of May, 1871, the defendant, Thomp-
son, sued out of the Court of Common Pleas of Monmouth
county, a writ of foreign attachment against the estate of Ben-
jamin, and under it, on the 25th of the same month, the

sheriff attached Benjamin's interest in the farm. Judo--

ment was entered in the suit, and the auditor, the de-

fendant Allen, was proceeding to sell the interest attached,

when he was stopped by an injunction issued in this cause.

On the coming in of the answer of the defendants, a motion

was made to dissolve the injunction. The motion was denied.

Havens v. Thompson, 8 C. E. Green 321.

The decision of this cause must depend on the effect to be

given to an instrument of writing, in form a receipt, executed

and delivered by Benjamin to his father, at the time when
the advance of $600 was made. It is as follows

:

JA.NUAEY 7, 1867.

"Received of Daniel Havens, the sum of six hundred

dollars in full, in lieu of dowry. Benj. S. Havens.
" Witness—P. K. Forsyth."

It appears that, at the time when Benjamin applied to his

father for the advance, the latter had paid for him, and on

his account, various sums of money, amounting to a consider-

able sum in the aggregate. When Daniel Havens concluded

to advance the money, he sent for his son-in-law, Pearson K.
Forsyth, who lived near him, to come to his house. On his

arrival, Daniel Havens took him into a back room which

he was in the habit of using, and which he called his own.

Benjamin was already there. The old man went to his desk,

and took out his account book, and requested Forsyth " to

do a little piece of writing for him." He then took the book

and opened it, and told Forsyth to write according to his

dictation, and he then dictated to Forsyth the above receipt,

which Benjamin signed. Forsyth signed it also, as a witness

to the transaction. The old man took $600 out of the desk,

and gave it to Forsyth, and told him to count it. Forsyth

did as requested, and told the old man that there were $600,

Vol. XI. 2 B
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and handed the money back to him, and he handed it to

Benjamin, saying :
" Here is six hundred dollars. 1 want

you to take it and make good use of it, for this is all you

need ever expect from me, for I consider this, with the other

money that I have paid for you, is more than I shall be able

to leave to each one of my other children." To this Benja-

min replied :
" All right. I am much obliged to you ; I am

satisfied." There is other evidence in the cause as to the

understanding between Benjamin and his father, which

resulted in and is evidenced by the paper under considera-

tion. So much of it as consists of a voluntary explanatory

statement in writing, made by Benjamin since his father's

death, in which he declares that the object of the instrument

was to fully and clearly acquit, release, and give up, in con-

sideration of the $600 therein mentioned, all the right, title,

interest and claim in the estate of his father, which would be

his in any way, upon his father's death, is, for obvious rea-

sons, not competent.

It is objected, on behalf of the attaching creditors, that no

eiFect can be given to the receipt, because it is unintelligible
j

and it is also insisted, that if it be held to be a release of

Benjamin's interest in his father's estate, it cannot be effectual,

for the reason that there was, when it was given, no interest

upon which it could operate. I regard this instrument as an

agreement, by which Benjamin, in consideration of the money

paid to him by his father, agreed, with the latter, that he

would make no claim to a share of his father's estate, should

the latter die intestate, but therefrom would be debarred by

that instrument, made upon what was a satisfactory compen-

sating consideration. Such an agreement may be made

between a father and his child, in regard to the interest of

the latter in the estate of the former, and effect will be given

to it in equity, according to the intention of the parties. A
child of a freeman of London, when of age, might, for a

present fair consideration, bar himself or herself of his or

her customary part. Hancock v. Hancock, 2 Vern. 665 ; Lock-

yer v. Savage, 2 Strange 947 ; Medcalfe v. Ives, 1 Atk. 63

;

Heron v. Heron, 2 Atk. 160. In this country, agreements



OCTOBER TERM, 1875. 387

Havens v. Thompson.

between father and child, by which, for a present fair con-

sideration, the child has debarred himself from claiming any

share of his father's estate, have been supported. Quarks v.

Quarks, 4 Mass. 680; Kenney v. Tucker, 8 Mass. 143. See,

also. Havens v. Thompson, uhi supra. Nor does there appear

to be any good reason why they should not be sustained. On

the other hand, every consideration of justice demands that

they should be supported.

But it is urged that the language of the instrument in

question in this cause being unintelligible, recourse cannot

lawfully be had to extrinsic evidence in exposition of its

meaning. The parties have used language which they sup-

posed accurately expressed their meaning. They evidently

supposed that the words " in full, in lieu of dowry," would

be understood to signify satisfaction of Benjamin^s interest in

his father's estate. A writing may be read by the light of

surrounding circumstances, in order more perfectly to under-

stand tbe intent and meaning of the parties. The duty of

the court in such cases is to ascertain, not what the parties

may have secretly intended, but what is the meaning of the

words they have used. It is merely a duty of interpreta-

tion—that is, to find out the true sense of the written words

as the parties used them ; and of construction—that is, when

the true sense is ascertained, to subject the instrument, in its

operation, to the established rules of law. 1 Greenl. on Ev.,

§ 277.

The principle of admission of parol testimony in exposi-

tion of that which is written, is that the court may be placed

in regard to the surrounding circumstances, as nearly as pos-

sible in the situation of the party whose written language is

to be interpreted ; the question being, what did the person

thus circumstanced mean by the language he has employed?

1 Greenl. on Ev., § 295 a. If the court, placing itself in

the situation in which the contracting party stood at the time

of executing the instrument, and with full understanding of

the force and import of the words, cannot ascertain his mean-

ing and intention from the language of the instrument thus
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illustrated, it is a case of incurable and hopeless uncertainty,

and the instrument, therefore, is so far inoperative and void.

1 Greenl on Ev., § 300. In the light of the circumstances

of this case, there cannot be any doubt as to what the parties

to the instrument under consideration intended by the words,

" in lieu of dowry." " It would be intolerable," said the

court, in Dana v. Fidler, 12 N. Y. 40, "that a writing, which

to the parties and to persons standing in their situation, con-

tained language sufficient to express their meaning, should

fail of effect." Without the aid of the surrounding circum-

stances, the language has a signification which undeniably

was not contemplated by the parties, for then it must be held

to have reference to a right of dower ; but what dower was

intended to be thereby discharged or barred, does not api)ear.

When the wh®le of the res gestae is shown, it is clear that the

language used was not employed in its usual sei>se or signifi-

cation, but misemployed "by the parties, and intended to sig-

nify, not dower, but the interest of Benjamin in his father's

estate.

Benjamin is estopped by the instrument in question, from

making any claim against his father's estate. It appears,

affirmatively, that his father, relying on the validity of the

instrument as a complete release and discharge of all interest

and claim of Benjamin in and to his estate, and believing

that thereby Benjamin would be completely and effectually

barred from all share whatever of his estate, made no will.

Had he supposed that the instrument might prove ineflfectual

for the purposes which it was designed to answer, he would,

undoubtedly, have guarded against the consequences, by

making his will and leaving all his property to his other

children. His administrators (his son, John W. Havens, one

of the complainants, and his son-in-law, Pearson K. Forsyth)

did not inventory any claim against Benjamin, for the reason

that it yvas considered that none existed, because of the agree-

ment in question. The moneys paid by Daniel Havens to

and for Benjamin, amounted, at the time of the death of the

former, to about $2000, which was the amount of his share
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of the estate. The complainants, in purchasing the interests

of their brothers (other than Benjamin) and their sisters in

the farm, and dealing with the farm in that purchase on the

assumption that Benjamin had no interest in it, but that it

belonged wholly to the other children subject to their mother's

dower, did so on the faith of the instrument under considera-

tion, and in the confidence that it was indeed the clear dis-

charge and bar which it was not only intended by the parties

to it to be, but which they both assuredly supposed that it was.

It appears that but two claims were audited and allowed

under the attachment. One was that of the defendant,

Thompson, for $509.45, and the other that of William H.

Smith, for $53.50. Thompson's claim is for principal and

interest of a debt alleged to have been contracted in 1859.

It does not appear when Smith's was contracted.

Benjamin's creditors have no better claim to his share of his

father's estate than he himself would have. The agreement,

if good against him, is equally so against them. Lockyer v.

Savage, uhi swpra.

There will be a decree in accordance with these views.

The Mutual Benefit Life Insurance Company vs.

RowAND and others.

1. The excavation for the foundation is " the commencement of the

building," within the meaning of the mechanics lien law.

2. This excavation is the constructive notice intended by the legislature

to all who might propose either to purchase or to acquire liens upon the

property; and it makes no difference that the excavation is made by the

owner himself, or under his direction, and not under a contract.

3. A mortgage recorded, but held by the mortgagor ready for delivery

when he should obtain a loan

—

held, not to have been recorded, so as to be

notice as against lien claimants, until the day when the loan was made and

the mortgage delivered.

4. The advancing of the money by the mortgagee upon a mortgage

recorded before its delivery, will not be held to relate back to the date of

execution, acknowledgment, or registry of the mortgage, where the rights
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of encumbrancers have intervened, in the absence of any antecedent agree-

ment for the loan, and where the making of the loan was not in any wise

dependent on the fact of the registry of the mortgage.

5. The mechanics lien law does not, in terms, autliorize a judgment

against the building and land where there has been actual service (as

contradistinguished from legal service) of the summons, but it does so by

necessary implication, and the obvious and undeniable necessities of con-

struction ; hence, a judgment against the land, entered in a suit upon a

lien claim, is not rendered invalid by reason of actual service of the sum-

mons; and a special _^e?'i/acicts issued thereon is lawful.

6. A mortgage, recorded on the 13th day of May, 1870, was not deliv-

ered until the 7th of June following, which latter date was held to be the

date of its registry. A building was commenced on the mortgaged prem-

ises, on the 28th of the same month of May. Lien claims were filed there-

for, and judgments obtained on suits commenced thereon. Held, that the

lien claims not filed until more than a year after the recording of the

mortgage, were not postponed to the encumbrance of the mortgage by the

11th section of the lien law, (as it stood when the claims were contracted,)

which limited the lien to the estate which the owner had within one year

before the filing of the claim.

7. An architect, who draws the plans, and superintends and directs the

construction of a building, has a valid lien for his services.

8. The service of summons on a lien claim was defective. A new sum-

mons was issued more than a year after the furnishing of the labor and

materials. Held, the service of the new summons was valid and eflfectual,

and the claim good.

Bill to foreclose. On final hearing, on pleadings and proofs.

Mr. F. K. Howell, for complainants.

Mr. R. 8. Green, for L. A. Jacobus.

Mr. W. P. Wilson and 3Ir. B. Williamson, for E. H. Purdy

& Co., lien claimants.

Mr. E. S. Atwater, for Thomas Thompson.

Mr. a F. Hill, for Wyllys H. Warner.

The Chancellor.

The questions in this case arise between the holder of the

second and third mortgages on the property and the lien
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claimant, as to the priority of these mortgages, or either of

them, over the lien claims, and as to the allowance of the lien

claims of Thompson, the architect and superintendent, and

Warner, who furnished and put in the heating apparatus.

The premises are what is known as " Dimock's brown stone

house" and lot in Elizabeth. The land was owned, when the

building was begun, (which was in 1870,) by Mrs. Dimock.

She and her husband conveyed it, in 1873, to the defendant,

Rowand. The complainants' mortgage is the first encum-

brance on the property, and is in no wise questioned. The

defendant, Lyman A. Jacobus, holds two mortgages on the

premises; one for $60,000, dated May 2d, 1870, acknowl-

edged the 4th, and recorded on the 13th of the same mouth

;

the other, for $20,000, dated the 18th of March, 1871, ac-

knowledged on the 20th, and recorded on the 21st of that

month. The lien claimants insist that their claims are enti-

tled to priority over the Jacobus mortgages, because those

mortgages were, in fact, both taken, as they insist, after the

commencement of the building. The building was begun in

1870. The mortgage for $20,000 was not taken until 1871.

The mortgage for $60,000 is, as before stated, dated May 2d,

1870, was acknowledged on the 4th, and recorded on the 13th

©f that month. The proof is, that the excavation for the

foundation of the house was begun on the 28th of that month,

and that the work of building the foundation was commenced

on the 16th of June following. It appears, however, that

that mortgage was not delivered until the 7th of June, 1870.

The mortgagee insists that the commencement of the build-

ing should be held to be the beginning of the erection, strictly

speaking, and therefore that the excavation for the founda-

tion ought not to be so considered. The legislature intended

to make the actual and visible commencement of the build-

ing, notice to all who might propose either to purchase or

acquire liens upon the property. The commencement of

actual operations on the ground for the erection of a build-

ing, is constructive notice to all such persons of the claims

which those who may contribute work or materials for the

building, may thereafter make against the property by virtue
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of the mechanics Hen law. The excavation for the founda-

tion is such notice, and it makes no difference that the exca-

vation is made by the owner himself, or under his direction,

and not under a contract. The excavation for the foundation

is the "commencement of the building," within the meaning

of the law. Pennook v. Hoover, 5 Rawle 291 ; Brooks v.

Lester, 36 Maryland 65. In the former of these cases, the

court say that it may safely be considered the universal

understanding as to what constitutes the commencement of

the building of a house, that it is the first labor done on the

ground which is made the foundation of the building, and

to form part of the work suitable and necessary for its con-

struction. In the latter case, the court say that what the law

means by the term "commencement of the building," is

some work and labor on the ground, the effects of which are

apparent, such as beginning to dig the foundation, or work

of like description, which every one can readily see and

recognize as the commencement of a building. Where, as in

this instance, the whole work of building was done " by the

day," by persons employed by the owner for the various

parts of the work, there is no foundation for the discrimina-

tion sought to be made in this case between the excavation

for the foundation and the building of the foundation. Had
any workman or materialman, looking, as he had a right to

look, at the security to be afforded him by law, ascertained

that the excavation for the foundation was commenced on the

28th of May, and that the mortgage for $60,000 had not

been recorded (if such had been the fact) until the 7th of

June following, he would have been justified in regarding

the mortgage as having been recorded subsequently to the

commencement of the building. That mortgage was not

delivered until the 7th of June, the day on which the mort-

gagee gave his check for the money. It must be considered

as not having been recorded before that day. Freeman v.

Schrceder, 43 Barb. 618. The lien claims are therefore enti-

tled to precedence over those mortgages, unless one of the

following propositions of the counsel of the mortgagee be
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true: first, that the advancing of the money on the 7th of

June will have relation back to either the date of the mort-

gage, or to the time of the acknowledgment, or to the

time of recordiog the mortgage ; second, that the mechanics

lien law does not authorize a judgment against the land

in any case where actual service, as contradistinguished in

the act from " legal " service, of the summons in the suit on

the lien claim is obtained, and therefore, inasmuch as in the

suits by the lien claimants who have appeared in the cause,

they all obtained actual service of summons, judgment

against the land could not lawfully have been entered in

those suits, and consequently no special fieri facias could

lawfully be issued on any of them ; and third, that the

statute, as it stood when these claims were contracted^ limited

the lien to the estate which the owner had within one year

before the filing of the claim in the clerk's office ; and there-

fore, inasmuch as the lien claims of those claimants who
have appeared in the suit were not filed until more than a

year after the recording of either of the mortgages in ques-

tion, the encumbrance of those mortgages is superior to that

of those claims.

As to the first of these propositions : the mortgage of

^60,000 was not delivered until the 7th of June, when the

money was advanced. Mr. Jacobus says that when it was

handed to him, he gave his check for the money. Up to

that time it was no lieu as against any one. It had no

validity. It had been executed and put on record, not only

in the absence of any agreement between the mortgagor and

mortgagee for the loan, but without the knowledge of the

latter. The considerations which would give the mortgage

relation back to its date as between mortgagor and mortgagee,

are not applicable to the question between the present parties

litigant. They are all encumbrancers. The mortgagee

claims priority by virtue of the constructive notice of the

record of his mortgage ; the lien claimants, by virtue of the

constructive notice of the commencement of the building;

and the latter are entitled to all the protection and advantages
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to which they would have been entitled if they had been

mortgagees under a mortgage recorded simultaneously with

the commencement of the building.

The making of the loan was not, in any wise, dependent on

the fact that the mortgage had been recorded on the 13th of

May, nor does there appaar to have been any reference made

to the circumstance. The transaction in which these two

mortgages, held by Mr. Jacobus, originated, was a purchase

of stock and bonds by Mr. Dimock, of Frederick Butterfield,

the lending of tlie money being dependent on the purchase by

Dimock of the stock and bonds. Mr. Dimock says, on this

head :
" Mr. Frederick Butterfield said he could obtain the

money for me, or could lend it to me, I forget which, pro-

vided I purchased of him certain securities ; which I did,

and received from Mr. Bu-tterfield a check for $80,000 ; by

whom drawn I do not recollect ; my simple impression would

be that it was Mr. Jacobus' check, but I have no recollection

of it." Mr. Jacobus was Butterfield's partner in business.

The purchase of the stock and bonds by Dimock from But-

terfield was the condition on which the loan was made. The

loan was secured by the $60,000 mortgage and two thousand

shares of Atlantic Mail stock, belonging to Dimock, which,

at the time of the delivery of the $60,000 mortgage, Jacobus

held. The mortgage for $20,000, with another mortgage,

was afterwards given in exchange for that stock. The trans-

action between Dimock and Butterfield appears to have been

the purchase, by the former from the latter, at certain rates,

of Quincy and Toledo Railroad bonds, to the nominal amount

of $40,000, worth then, in the market, only from 84 to 85

per cent. ; three hundred shares of the stock of the Tenth

National Bank, in the city of New York, worth at that time,

$110 a share, and one hundred shares of Atlantic Mail stock,

worth then $25 a share. The market value of this property

was about $70,000. Dimock agreed to take it from Butter-

field at $81,000, provided the latter would obtain a loan of

$80,000 for him. The loan was entirely dependent on the

purchase of the stock and bonds at the price of $81,000. It



OCTOBER TERM, 1875. 395

Mutual Benefit Life Insurance Co. v. Rowand.

appears to have been substantially, a transaction in which

Dimock agreed to purchase securities from Butterfield at

$81,000, if the latter would take a mortgage for $80,000 of

the amount. And if it be conceded that, as to Mr. Jacobus,

though he was Butterfield's partner, the loan was a transac-

tion wholly independent of the purchase of the bonds and

Stock by Dimock, it nevertheless is extremely clear, that his

acceptance of the mortgage of $60,000 was in no wise on the

faith of its having been recorded at a date anterior to the

time of delivery. The mortgage for $60,000 cannot be held

to have relation back to a date prior to the 7th of June.

As to the second proposition : the act does not, in terms,

authorize a judgment against the building and land where

there has been actual service of the summons, but it does so

by a necessary implication, and the obvious and undeniable

necessities of construction. It provides, that " when both a

general and special judgment shall be given," (and a general

judgment can only be entered where there has been actual

service,) "both writs" (common and special ^eri/acias,) "may
be issued, either separately or combined in one writ, and one

may be issued after the return of the other for the whole or

residue as the case may require."

As to the last proposition : the 11th section of the mechan-

ics lien law, as it stood before the revision, provided that the

deed given by the sheriff, pursuant to a sale under a special

jieri facias, should convey the estate in the lauds which the

owner had at, or at any time after, the commencement of the

building, within one year before the filing of the claim in the

clerk's office, subject to all prior encumbrances, and free from

all encumbrances or estates created by or obtained against

such owner afterwards, and from all estates and encum-

brances created by deed or mortgage made by such owner,

and not recorded or registered in the office of the clerk of

the county, at the commencement of the building. What
the legislature intended by the words of limitation, " within

one year before the filing of such claim in the clerk's office,"

is not apparent. In the Revision, they have been omitted;
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and the section, as revised, provides, that the deed shall con-

vey to the purchaser the estate which the owner had in the

lands at the commencement of the building, or which he

subsequently acquired, and also in the building, subject only

to all mortgages and other encumbrances created and recorded,

or registered, prior to the commencement of tiie building

;

such prior liens to have priority to all subsequent builders'

liens upon the lands, and the erections thereon, except such

as may be removable, as between landlord and tenant, which

may be sold and removed by virtue of any building lien for the

construction of the same, free from such prior encumbrances.

The apparent limitation above mentioned in the original

lien law, has reference to the estate of the owner in the lands.

A consideration of the whole of the provision leaves no room

for doubt as to the construction, in reference to grants made

and encumbrances created by the owner after the commence-

ment of the building. The act expressly provided that the

deed should convey the estate to the purchaser, subject to all

prior encu-mbrances, and free from all encumbrances or estates

created by or obtained against .such owner "afterwards," and

from all estates and encumbrances created by deed or mort-

gage made by the owner or any claiming under him, and not

recorded or registered in the office of the clerk of the county

at the commencement of the building. The Jacobus mortgages

are not only both encumbrances, created by the owner after

the commencement of the building, but both must be regarded

as having been recorded after that time ; for the recording of

the mortgage of $60,000 must, under the circumstances, be

held to have been simultaneous \\\i\\ the delivery, and, there-

fore, after the commencement of the building.

The objection made to the lien claim of Thompson is not

valid. The entire work to the building was done, as before

stated, by day's work, by persons employed by the owner.

Thompson was the architect who drew the plans and super-

intended the entire work of construction. For this service

he was, as he testifies, to be paid two and a-half per cent, on

the estimated amount of the cost of the work, which was
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agreed between them to be $75,000. His bill of particulars

attached to his claim of lien, is sufficiently specific. His

claim is within the letter and the spirit of the mechanics lien

law. The act gives a lien to " any person for labor performed

or materials furnished for the erection and construction of the

building." The man who draws the plans and superintends

and directs the construction, is clearly within the provision.

Phillips on Mechanics Liens, § 158; Bank of Penn. v. Gries,

35 Penn. 423.

The summons issued on Warner's claim was duly issued

within a year from the date of the furnishing of the last of

the labor and materials for which the claim was filed, and the

time of issuing the summons was duly endorsed on the claim.

It appears, however, that the service of the summons on Mr.

and Mrs. Dimock was defective. An order was obtained for

the issuing of a new summons ; not, however, until more than

a year after the date of the furnishing of the last of the labor

and materials. The supplement to the practice act, {Nix.

Dig. 755, § 1,)* provides for the issuing of a new summons

under such circumstances, and that the service of the new

summons " shall be as valid and effectual, to all intents and

purposes, as if duly made and returned on the original sum-

mons." His claim is good.

The result is, that the lien claims of Thompson and Warner

are valid, and that all of the lien claims are entitled to pri-

ority over the Jacobus mortgages. The lien claimants are

not to be confined for satisfaction of their demands, to the

amount which, on sale of the premises, would be the propor-

tion which the value of the building would bear to that of

the whole premises.f

* Bev., p. 856, sec. 50. f Decree reversed in part, 12 C. E. Or. 60'
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Williamson, Trustee, vs. The New Jersey Southern

Railroad Company and others.* ^

1. The New Jersey Southern Railroad Company, (formerly The Raritan

and Delaware Bay Railroad Company,) under the chartered powers of the

latter company, to which they succeeded, had power when the mortgage in

controversy in this suit was given, to mortgage after-acquired property.

2. That mortgage held.io cover railroad stock (of another railroad com-

pany) subsequently purchased by the mortgagors. It was not necessary to

its validity, as to the stock, that it should have been filed in accordance

with the provisions of the ''act concerning chattel mortgages,"

3. Such mortgage, even if the stock is within the act concerning chattel

mortgages, is, as to the stock, good as against everybody but those who are

hindered or defeated.

4. The capital stock of a corporation is not goods and chattels within

the meaning of the act concerning chattel mortgages. Hence, a mortgage

of such stock need not be filed in accordance with the provisions of

that act.

5. As between mortgagor and mortgagee a mortgage of chattels is good

without filing, and a mortgage of chattels which has not been filed, is valid

against a subsequent purchaser or mortgagee of the chattels with notice.

6. Where railroad companies were by legislative authority authorized

to consolidate their capital stock, and by supplement one of them which

had then mortgaged its after-acquired property was authorized in lieu of

consolidation of capital stock, to purchase the stock of the other company,

and the purchase and sale and delivery of the stock was actually made

for the purpose of consolidation, and an actual consolidation of the roads

was in fact made and completely recognized, the purchase and the sale,

and delivery of the capital stock was held to be a consolidation in ac-

cordance with the provisions of the acts.

7. The covenant for further assurance as to such after-acquired property

contained in the mortgage would be specifically enforced. Equity would,

in such case, supply all formalities.

On demurrer of Jay Gould to supplemental bill.

Mr. Leon Abbett, for the demurrant.

Mr. B. Gummere, for the complainant.

* Cited in Bacon v. Bonham, 12 Q. E. Gr. 212.
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The Chancellor.

The demurrer presents the following questions

:

1. Whether the company, now known as the The New Jer-

sey Southern Railroad Company, (formerly as The Raritan

and Delaware Bay Railroad Company,) had power, when the

mortgage of the complainant was executed, to mortgage per-

sonal property not then owned by them, but which they might

afterwards acquire.

2. Whether, if the mortgage covers the stock of the Long
Branch and Sea Shore Railroad Company, it is not necessary

to its validity, as to that property, that it should have been

filed in accordance with the provisions of the " act concerning

chattel mortgages."

By act of the legislature approved March 17th, 1854,

{Pamph. L., 1854, p. 530,) The Raritan and Delaware Bay
Railroad Company were authorized to mortgage their road,

lands, personal property, privileges, franchises and appurte-

nances. Under that power they executed a mortgage which

was foreclosed, and their railroad and all their real and per-

sonal estate and franchises were purchased by Benjamin Wil-

liamson and George N. Titus, who afterwards, under the pro-

visions of the "act concerning the sale of railroads, canals,

turnpikes and plank roads," {Nix. Dig. 791,)* with their asso-

ciates, became a new body corporate and politic by the name

of the mortgagors. The Raritan and Delaware Bay Railroad

Company, and by virtue of the provisions of that act, became

entitled to all the rights, liberties, privileges and franchises

of the original corporation, among which was the power of

mortgaging their property, given by the act of 1854. In the

exercise of this power they executed the mortgage in suit,

which was given upon all the real and personal property of

the corporation then held, or acquired, or thereafter to be

held or acquired, for use in connection with its road, and its

branches, or any part thereof, or with the business thereof.

The mortgage contains a covenant for further assurance, undei

the mortgage, of all the property and things mortgaged or in

Eev., p. 916. sec. 56.



400 CASES IN CHANCERY.

Williamsou v. N. J. Southern R. R. Co.

tended to be mortgaged. The mortgagors (the name of their

corporation then being The New Jersey Southern Railroad

Company), subsequently to the execution of the mortgage,

acquired the railroad, and its appurtenances, of The Long
Branch and Sea Shore Railroad Company. For the purpose

of acquiring them, and as the means of consolidating the road

and property of the latter company with theirs, they purchased

capital stock of that company to the extent of sixteen-seven-

teenths of the whole amount. The bill states that the demur-

rant, being the president of the mortgagors, (then the Southern

Company,) on the false and fraudulent pretence that the

mortgagors were indebted to him, took that stock into his

possession, pretending to take it as collateral security for

indebtedness of the Southern Company to him, and fraudu-

lently caused it to be sold at auction, and bought it in himself,

through his agents. The bill seeks relief against him, accord-

ingly.

The mortgagors had the right, and possessed the power to

acquire the stock in question. By the 5th section of a supple-

ment (approved February 16th, 1870,) to the act of incorpo-

ration of The Raritan and Delaware Bay Railroad Company,

{Pamph. L., 1870, p. 232,) they were authorized and empow-

ered to unite with such company or companies as were or might

be incorporated by this state, whose railroad or railroads, or

branches, might connect with the railroad or branches of the

mortgagors ; and, to that end, with the consent of two-thirds

of their own stockholders, and the same proportion of the

company or companies with which they should propose to

unite, to consolidate the capital stock of such company or

companies with their own, the assent of the stockholders to

the consolidation to be certified to the satisfaction of the gov-

ernor, and filed in the secretary of state's office.

By a supplement approved February 16th, 1870, {Pamph.

L., 1870, p. 228,) to the act of incorporation of the Sea Shore

Company, power was given to that company and the mort-

gagors, to consolidate their respective capital stocks on the

like terms with those provided in the above mentioned 5th
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section of the supplement to the charter of the mortgagors.

By the 3d section it was provided that the mortgagors might,

in lieu of such consolidation, purchase the stock of the Sea

Shore Company, or might purchase their road and pay for it

in capital stock of the mortgagors, to be issued by them, and

which they were thereby authorized to issue accordingly, for

the purpose. Of the capital stock of the Sea Shore Company,

(which did not exceed 1718 shares,) the mortgagors (then, as

before mentioned, by change of name, The New Jersey South-

ern Railroad Company,) lawfully acquired under this author-

ity, 1619 shares, or thereabouts, and a consolidation of the

roads was, in fact, made. The Sea Shore Company ceased to

keep up their separate organization except as a mere matter

of form and in the interest of the Southern Company; they

surrendered to the Southern Company their railroad, property,

and equipments, and the latter took and retained, until the

filing of the bill, entire, absolute, and exclusive possession

thereof accordingly, to their own use in all respects, and used

them as their own, as part of their own plant and undertaking,

and as part of their main road. The Southern Company,

abandoning their terminus and terminal arrangements at Port

Monmouth, made the terminus of the Sea Shore road at Sandy

Hook their only point of connection with New York, and spent

over $300,000 in repairs to and equipment of the Sea Shore

road, and in building station and engine houses, &c., on that

road ; and with their own funds constructed about three miles

of railroad in extension of the Sea Shore road, from what was

its then terminas, to its present terminus on Sandy Hook

;

and this extension and its piers, slips, and other structures

became and were, and are an undistinguishable part of the

continuous line of the Southern road, which cannot be opera-

ted without them. In fact, the consolidation was actual and

complete in ail respects. The purchase and sale and delivery

of the stock, (sixteen- seventeenths of the whole) by virtue of

the legislative authority referred to, for the purpose of consol-

idation, and the consequent actual, practical, and absolute

consolidation, completely recognized in all things, will be

Vol. XI. 2 o
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held in equity to be a consolidation in accordance with the

provisions of the acts. If the proceedings are lacking, it is

not in substance, but form merely ; the consolidation has

been fully acquiesced in. If the consent of the stockholders

of the companies does not appear, it has, nevertheless, been

given. The Southern Company bought, and the stockhold-

ers of the Sea Shore Company sold. The board of direction

of the former, represented the whole of the stockholders

of their company in the purchase, and the stockholders of

the Sea Shore Company acted for themselves. Two-thirds of

the stockholders of each company have, in fact, consented to

the consolidation. The Southern Company are the owners of

two-thirds of the capital stock of the Sea Shore Company.

The complainant is, as to the railroad and its appurtenances so

acquired and constructed, on the case made by the bill, enti-

tled to specific performance of the covenant for further assu-

rance in his mortgage, and it might be decreed in this suit.

Equity will, in such a case as is presented here, supply the

formalities. Story's Eq. Jar., § 98 ; Gibbs v. Marsh, 2 Mete.

243 ; Shahel v. Duke of Marlborough, 4 Madd. 463 ; Metcalfe

V. Archibvihop of York, 1 M. & C. 547 ; Brown v. Higg, 8

Ves. 561 ; Amerman v. Wiles, 9 C. E. Green 15.

The bill, as before stated, alleges that the demurrant, while

president of the Southern Company, fraudulently possessed

himself of this stock, and charges that when he took it, it was

with full notice of the complainaut's mortgage, and of the

legal and equitable lien thereunder upon, and rights in, the

stock. The question raised by the demurrer on this head is,

whether the mortgagors, whose power to mortgage the real

estate then owned by them and the personal property which

they then owned and had in possession is not questioned, had

the power to mortgage personalty thereafter to be acquired. The
acquisition of the stock under the authority of the act of the

legislature was, as before stated, the means by which the road

of the Sea Shore Company was acquired. The mortgage covers

the real property so acquired ; and if the means of acquire-

ment, the stock, only be considered, it covers them. The
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mortgaging of personalty thereafter to be acquired was a

legitimate exercise of the power to mortgage personal prop-

erty, granted by the act of 1854, and it will be maintained

and effectuated in equity accordingly. Story's Eq. Jur., §§

1040, 1055 ; Willink v. M. O. & B. Co., 3 Green's Ch. 377

;

Coe V. Pennock, 2 Redf. Am. Rallw. Cas. 667 ; Pennock v.

Coe, 23 How. 117 ; Galveston R. R. Co. v. Cowdrey, 11 Wall.

459; U. S. V. K 0. R. R., 12 Wall. 362; Mitchell v. Wins-

low, 2 Story's C. C. R. 630. The mortgage in question has re-

ceived confirmation in the above mentioned supplement to the

charter of The Raritan and Delaware Bay Railroad Company,

{Pamph. L., 1870, p. 230,) the preamble of which act recites

the giving of the mortgage under which the sale to Messrs.

Williamson and Titus was made, and the subsequent organi-

zation of the company by them and their associates; the

issuing of the capital stock of the new corporation, and the

giving of the complainant's mortgage ; and the act thereupon

ratifies and coufirras the proceedings set forth in the pre-

amble.

The demurrant objects that the complainant's mortgage is

not valid as to the stock, because it was not filed according to

the provisions of the " act concerning chattel mortgages." A
mortgage of capital stock of a corporation is not within that

act. Such stock is not goods or chattels within the meaning

of the statute. It is obvious that the act has reference to

pledges of personal property of a kind which is capable of

visible possession. The Massachusetts act, requiring the

recording of chattel mortgages, provides that " no mortgage

of personal property shall be valid against any other person

than the parties thereto, unless possession of the mortgaged

property be delivered to and retained by the mortgagee, or

unless the mortgage be recorded by the clerk of the town

where the mortgagor resides." In Marsh v. Woodbury, 1

Mete. 436, it was held that it applied only to goods and chat-

tels capable of delivery, and not to the defeasible or condi-

tional assignment of a chose in action. See, also, Winsor v.

MoLellan, 2 Story's C. C. R. 492. But, as between mortgagor
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and mortgagee, a mortgage of chattels is good without fih'ng

;

and a mortgage of chattels wltich has not been filed is valid

against a subsequent purchaser or mortgagee of the chattels,

with notice. National Bank of the Metropolis v. Spragne, 6

C. E. Green 530. The bill, as has been stated, alleges that

the demurrant, when he took the stock, had full notice of

the complainant's mortgage, and of the lien and rights on and

in the stock created and conferred thereby. On the bill, his

attitude is that of a fraudulent trustee inequitably seeking to

convert the trust funds to his own use. If such be his true

position, and on demurrer it must be assumed that it is so,

for so the bill declares it, the objection that the mortgage

was not filed is not available to him.

Nor can the demurrant avail himself of the objection which

he urges in favor of creditors of the Southern Company as

against the mortgage. The mortgage is as to the stock, even

if it be conceded that the stock is within the act concerning

chattel mortgages, good as against everybody but those who

are hindered or defeated. Any person, therefore, who would

contest it, must establish his position before the court as one

of those in aid of whom the statute was framed. National

Bank of the Metropolis v. Sprague, supra.

The demurrer will be overruled, with costs.

Miller vs. Jamison and others.

The ownership of property at the time of the execution of an attach-

ment, held to have been in the debtor, though the title was in another, and

so taken by reason of the embarrassed circumstances of the debtor, that it

might be beyond the reach of his creditors. And a conveyance by the

auditors under the attachment, held to have conveyed a valid title to the

property ; a deed from the party so holding title in trust for the debtor

declared fraudulent, and the trustee decreed to execute a conveyance to the

purchaser under the attachment; and a mortgage executed by the grantee

of the trustee declared invalid, by reason of actual notice to the mortgagee

of the attachment and the claims of the creditors under it.
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On final hearing, on pleadings and proofs.

Jlfr. F, F. Westcott, for complainant.

Mr. F. Kingman, for defendants.

The Chancellor.

The complainant, a creditor of Charles B. Dangan, is the

purchaser, at auditors' sale in foreign attachment, of the

right, title, and interest of Dungan in a cottage and lot of

land in Cape May city, known as the " Tilge Cottage." The

attachment was issued on the 2d of September, 1865, and

was executed on the 13th of the same month. The auditors'

sale took place on the 15th of April, 1869, and their deed to

the complainant is dated on the 15th of May following. At

the time of the issuing and execution of the attachment, the

title to the property in question was in James S. Dungan, a

sou of the debtor. lie, subsequently, and on the 6th of

November, 1865, about two months after the execution of

the attachment, executed a deed for the property in fee to his

aunt, the defendant Mrs. Jamison, the debtor's sister. She,

on the 27th of September, 1870, executed a mortgage on the

property to her sister, the defendant Mrs. Scattergood, to

secure the payment of $2500.

The bill alleges that at the time of the execution of the

attachment, the debtor, Charles B. Dungan, was the owner

of the property ; that he had paid for it $5800 ; that it was

held in trust for him by his son, to whom he, being pecuni-

arily embarrassed, had caused it to be conveyed to put it

beyond the reach of his creditors ; that, with the like design

and object, and to effectuate the same fraudulent purpose, he

caused his son to execute the deed to Mrs. Jamison after the

execution of the attachment, and that Mrs. Scattergood's

mortgage, made in 1870, was taken with full notice of the

attachment. It prays an account of the rents and profits of

the property from Mrs. Jamison ; that the auditors' deed may

be decreed to convey a good and valid title, and that the deed
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from James to his aunt may be decreed to have passed no title

to her, or that she may be decreed to convey the property to

the complainant. The defendants have all answered.

That Charles B. Dungan, the debtor, was embarrassed by

his debts at the time of the purchase of the property, which

was about the 18th of March, 1865, is, notwithstanding his

positive and unequivocal denial in the answer, proved beyond

all controversy. The testimony of Mrs. Jamison herself fur-

nishes abundant evidence, not only of the fact, but that she was

fully aware of it. That he purchased the property and paid

for it with his own money, and that he caused it to be con-

veyed to his son James, who held the title when the attach-

ment was executed, and who was then not yet twenty-two

years of age, is admitted. But it is insisted that the pur-

chase of the property was made by the debtor, not for him-

self, but for Mrs. Jamison ; that he was indebted, to the

amount of over $12,000, to her husband, who died in 1860,

and that, after the settlement of Mr. Jamison's estate by his

executors, they had delivered over to her, as legatee under

the will, a schedule of certain debts, including that of Charles

B. Dungan, which were either deemed uncollectible or diffi-

cult of collection, or which had not been collected because of

reluctance to press for payment; that Mrs. Jamison, being

desirous of purchasing the cottage, and her wish being made

known to Charles B. Dungan, he proposed not only to con-

duct the negotiations for the purchase with the owner, with

whom it was supposed he could deal with better advantage,

but to buy the property for her, and pay for it with his own

money, asking only that the purchase money might be

credited on the debt due from him to her husband's estate.

The improbability of this account of the transaction is clearly

manifest. Mrs. Jamison admits that she knew her brother

was " in trouble "—that he was embarrassed pecuniarily.

She says she had asked for payment several times before the

purchase of the cottage, and that he had never paid her any-

thing ; that when she asked for payment, he said he thought

he would pay in a short time, and that his business was such
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that he could not do it. Duncan White, who is the debtor's

brother-in-law, he having married Charles B. Dungan's

sister, testifies, that before the purchase of the cottage Mrs.

Jamison had applied to Dungan for $5000 of the monej due

her, and he had not paid it, though he said he was anxious

to raise it for her. Besides, both Charles B. Dungan and his

son, James, give as a reason for taking the title in the name

of the latter, that they proposed to raise $2500 on a mort-

gage of the property for the purposes of James' business,

which appears to have been his father's also. Charles B.

Dungan says that he endeavored to get Tilge, the owner of

the property, to take a mortgage for so much of the purchase

money, but he insisted on the payment of the whole of the

$5800 in cash. It seems quite incredible that Charles B.

Dungan, who was notoriously embarrassed in his pecuniary

affairs, should have voluntarily, unnecessarily, and unexpect-

edly interposed, as Mr. White alleges he did, in the transac-

tion of the proposed purchase of the property by Mrs.

Jamison, and have offered, not only to negotiate for her, but

to pay the purchase money ($6000, if the property could not

be bought for less,) in cash, in consideration of an old debt

due from him to his wealthy sister, especially when, accord-

ing to his own statement, it was important to his business

operations that he should have $2500 of the money for use

therein.

In the answer, which is joint and several, Charles and

James say that it was understood by them at the time of the

conveyance, that Mrs. Jamison would permit James, who,

they say, had recently entered into the business of furnishing

railroad ties, to borrow the sum of $2500 on the property,

and, for this purpose, Charles requested Tilge to take a mort-

gage on the premises for that amount, as part of the purchase

money ; but Tilge refusing to take a mortgage, and a difficulty

being suggested about the bond and mortgage of a woman, in

case the conveyance should be made to Mrs. Jamison and

she should give the mortgage, it was tliought advisible to have

the title to the property conveyed to James temporarily, and
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until he could negotiate the required loan, and then he would

convey the property to Mrs. Jamison. They further say,

that the conveyance was thus made to James for his own

convenience, and without Mrs. Jamison's knowledge or con-

sent. Now, in the first place, the purchase Avas closed in tlie

office and under the supervision of a counsellor-at-law of this

state, of learning and experience in business, by whom the

most careful searches of the records in respect to the title of

the property were made. He was employed by Charles B.

Dungan. He could not have advised the Dungans that the

bond of Mrs. Jamison, who was a widow, would be objec-

tionable ; indeed, he testifies, that he remembers no conver-

sation in the transaction on that point ; and surely the obliga-

tion of this lady, who, as appears by the answer, received

from her husband's estate a fortune of upwards of $150,000,

(or as the witness. White, says $200,000, or $225,000,) would,

among money lenders, have been preferred to that of James,

who was but just of age, and apparently without property.

• On this point, Mrs. Jamison testifies that she does not know

what business James was in in 1865 ; that she does not know

that he was then in the railroad tie business ; that there was

something said, at some time, about the title to the cottage

remaining in James' name, in order that he might mortgage

it to raise money with which to carry on his business, but it

was not said to her, and she does not know to whom it was

said; that she knows nothing about that arrangement; that

she cannot say when she first heard of it ; that there was

nothing said on the subject till after the attachment ; that

neither Charles nor James ever requested her to allow James

to take the title of the property, and that nothing was ever

said to her about there being a difficulty in the way of a

woman making a mortgage, or that the title should not be in

her. Tilge says nothing was ever said to him during the

transaction of the sale and conveyance, about a " woman giv-

ing a bond and mortgage." Charles B. Dungan's testimony

on this head is, that he " has an impression that he talked

with Mrs. Jamison about raising money on a mortgage on the
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house," and that " Mrs. Jamison expected to put a mortgage

upon the cottage property for James, herself." But it will

have been seen that she flatly contradicts this last statement.

The counsellor above referred to testifies that he did not

understand that the property was bought for Mrs. Jamison

until after the attachment was brought, probably in Septem-

ber, 1865; about the time when, at Charles P. Dungan's

request, he went to Cape May City to see Mrs. Jamison in

regard to the property.

Nor are the witnesses of the defendants consistent with

€ach other; nor is their testimony consistent with itself in

regard to the circumstances of the purchase. In the answer,

they say that Mrs. Jamison, in the year 1864, rented the

premises of Tilge, and occupied them during the summer of

that year for her residence ; that, finding the property suitable

and agreeable for a summer residence, she concluded to pur-

chase it, and requested her agent (her brother-in-law, Duncan
White,) to negotiate with Tilge for the purchase of it, and he

reported to her that Tilge would sell it for $6000; that she

thereupon conferred with Charles B. Dungan, who was well

acquainted with the value of the property in that neighbor-

hood, and requested his opinion in reference to her contem-

plated purchase; tiiat he stated to her that in his judgment
the property was a desirable one, and offered to purchase it for

her, stating that he was well acquainted with Tilge, and could

probably buy the property for less than $6000 ; that he also, at

the same time, stated to her that as he owed the estate of her

husband a large sum of money, he would purchase the property

for her and pay the purchase money for her, and that the

amount should be credited on account of his indebtedness to

her ; that with this understanding, he, at her request, negotiated

with Tilge for the property, stating to him that he wished to

purchase it for her, and shortly afterwards bought it for her

for the sum of $5800, and communicated tiie fact to her;

and thereupon, her agent. White, by her directions, immedi-

ately credited him with the amount of the purchase money
against his indebtedness, and returned to him certain stock
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then held by the estate as collateral security for the payment

of the debt. Now, White's statement of the transaction, in

his testimony, is, that Mrs. Jamison requested him to see

Tilge and ascertain his price; that he did see him accord-

ingly, and found that he asked §6000 cash ; that lie informed

her of the terms ; that afterwards, the next time he went to

Philadelphia (he lived at Norristown, where Mrs. Jamison

resided,) he stopped at Charles B. Dungan's office and told

him he had been to see Tilge, and wiiat price the latter asked

for the property, and asked Dungan whether he (Dungan)

could buy it cheaper than he (White) could ; and that Dun-

gan said :
" I am glad I met you ; I wanted to pay Aunt

Harriet (Mrs. Jamison), and will purchase the cottage for

her." White says he asked Dungan if he would be certain

to attend to the matter, adding that if he would not, he

(White) would do it himself; and that Dungan replied:

"Don't trouble yourself; I want to do it." He says: "That

is all the conversation we had on the subject. I left the

matter with him. The following week Mrs. Jamison re-

ceived a letter from Dungan on the subject, which she

showed to me. I immediately went to Cape May. I went

there as her agent, at her request, and took possession of the

property."

Mrs. Jamison testifies that she was desirous of buying the

property, and sent White to ascertain the price; that he

went, and reported to her; that she resolved to take the

property and sent White, to buy it, and White, on his

return, said he had met Dungan, and that the latter said

he would buy the property for her, and that the considera-

tion might go on account of his indebtedness to her; that

she left the matter in Dungan's hands to complete the pur-

chase, and she next received a letter from him stating that

the property was hers, and that she might go down and

make whatever improvements she wished.

It will be seen that these statements are at variance with

those of the answer above quoted. There was no conference

between her and her brother, nor any request by her for his
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opinion as to tlie value of the property. Nor did he give

her any opinion as to the desirableness of the property, &c.f

but, on the other hand, there appears to have been no inter-

view at all between them in reference to the purchase, after

she sent White to Tilge. Both Mrs. Jamison and White, in

their testimony, speak of Dungan's intervention as occurring

through and after the conversation between him and White,

after the latter had seen Tilge. White was recalled after

Mrs. Scattergood, Mrs. Jamison, and James S. Dungan had

concluded their testimony, and then said that after seeing

Tilge he expected to have got the property for $5000, but

finding he asked $6000, he talked with Mrs. Jamison on the

subject, and she suggested that Dungan was well acquainted

with Tilge, and said she wondered whether he could not

purchase it for less.

Dungan says- he suggested to her that she should buy the

cottage, and that White spoke to him about the property

before the purchase, and he (Dungan) told him he thought

he could negotiate the matter better with Tilge than any

stranger, as Tilge had talked to him about the sale of the

cottage frequently, while he (Dungan) was building the rail-

road. He adds :
" I was therefore desired to negotiate the

purchase of the property." He subsequently says :
" 1 did

not have many conversations with Mrs. Jamison before the

property was purchased; the first conversation I had with

her was shortly prior to the purchase. I have no recollec-

tion of anything being said at that time, about applying the

purchase money of the cottage to my credit, on my indebted-

ness to the Jamison estate; when I saw Mr. Tilge, and

learned that the property could be bought for $6000, I

spoke to her on the subject. It was in a conversation held

after that time with her, that it was agreed that the pur-

chase money should be applied as above stated. After that,

I made the final bargain with Tilge. The conversations

with Mrs. Jamison were held mainly at her house in Norris-

town. I think it was in the conversation just before the

purchase, that I made the suggestion to her about Jame&
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borrowing money on the house." These statements in regard

to Charles B. Dungau's interposition and action in the pur-

chase are not in accord with each other.

In the answer, the defendants say that Mrs. Jamison

occupied the cottage as tenant of Tilge, during the summer

season in 1864, the year previous to the purchase. In the

testimony, the time is changed, first to 1863, and then to

1862, while there seems to be grave reason to doubt whether

she ever occupied it at all, before the purchase by Dungan.

In the answer, it is stated that the $500 paid at the makiug

of the bargain was paid by James. The proof is, that it

was paid by his father.

The statement of the answer, that credit for the amount of

the purchase money was immediately given to Dungan on the

debt to Jamison's estate, is not sustained by the evidence.

The debits of the account in which the credit is alleged to

have been given, were evidently all written at once. That

side of the account consists of the alleged amount due from

Dungan to Jamison's estate in 1860 or 1861, and interest up

to 1865. The credits are in lead pencil, and consist of a

credit of all the interest, $2227.37, which White says Mrs.

Jamison, after the purchase, was willing to forgive, (although

she was not willing to discharge the whole debt,) and the fol-

lowing items : By Cape May house, $5800 ; deeds, searches,

&c. The last two items are in blank, as to amount. There

is no evidence as to when these entries were made. Tney are

not only suspicious, but they tend to induce the conclusion

that the transaction of which they form part was fraudulent.

It does not appear that any receipt was given to Dungan, nor

any asked for. He does not appear to have even asked that

he be credited on the books with the money. White says

that Mrs. Jamison was unwilling to discharge Dungan from

the balance of the debt. Notwithstanding this unwillingness,

she gave up to him, they say, the collaterals she held.

But there are other considerations in this case. The money

with which the purchase money was paid, was admittedly

Charles B. Duugan's. He purchased the property ; he caused
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it to be conveyed to his sod. The [)roperty was his when the

attachment was executed. At that time Mrs. Jamison had

parted with nothing valuable as consideration for his agree-

ment to buy the property for her. Although she gave up, as

they say, certain collaterals which she held, it does not appear

when they were given up ; and it appears by White's testi-

mony, that she considered them of no value to her. Though

she and White and Mrs. Scattergood all speak of a letter (not

produced) which they say she received from him, informing

her that he had bought the property for her, they do not say

that he even pretended in that letter that he had caused the

property to be conveyed to her. When the deed from James

to her was executed she knew of the attachment, and she had

not then improved the property to any considerable extent

;

for, White says, her payments for " expenses connected with

the property" in 1865 were $68. The creditors under the

attachment acquired a lien on the property which was superior

to any claim of hers.

According to her statement, Dungan had agreed to buy the

property and pay the purchase money for her, and she was to

give him credit on the old debt for the amount paid. He
bought the property and paid for it with his own money, took

the title in the name of his son, and did not convey it to her.

If she had given him any credit based on the purchase, he

was not entitled to it. If, on the faith of the purchase, she

had returned to him valuable securities, (as she had not,) he

had defrauded her. She had, under the circumstances, no

claim upon the property which she could enforce as against

the creditors under the attachment.

Mrs. Scattergood, as before stated, is the sister of Mrs. Jam-

ison, and lived with her during the whole time of the trans-

actions under consideration in this suit. Her mortgage was

not taken until 1870, five year.s after the execution of that

attachment. She undoubtedly had actual notice of the attach-

ment in 1865, and knew that the creditors of her brother

Charles claimed that the property was, in fact, his. Nor does
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there appear to be any reason why Mrs. Jamison should have

selected this property for a mortgage to Mrs. Scattergood.

They say the mortgage was given to secure the payment of

a legacy of $1000, given to her by Mi'. Jamison's will, and

an indebtedness of his estate to her for money lent to him and

put into his business, and money which he directed to be paid

to her as a gift over and above the legacy.

Mr. Jamison died in 1860. His estate was settled prior to

1865, and his widow, as residuary legatee, according to the

answer, came into possession of property of the value of $150,-

000—according to Mr. White, of the value of $200,000 to

$225,000. Why these claims of Mrs. Scattergood had not

been paid in the settlement of the estate does not appear.

Her mortgage ought not to be permitted to prevail as against

the complainant's title.

There will be a decree that Mrs. Jamison account for the

rents and profits She will be allowed all taxes paid by her;

and for improvements, the amount which they added to the

value of the property. Her deed will be declared to be fraud-

ulent and of no effect as against the complainant's title, and

James S. Dungan will be decreed to have held the property

in trust for Charles B. Dungan, and to execute a conveyance

in fee to the complainant therefor accordingly.*

Starr vs. Haskins and others.f

1. Between the parties, the assignee of equities stands in the place of his

assignor, with no better rights ; but as to the claims of third parties, the

purchaser of an equity stands unaffected by frauds of which he had no

knowledge, express or constructive.

2. The bona fide assignee of a judgment is not affected in his right to

enforce the judgment, by an agreement between the judgment debtor and

a creditor of the debtor that he will pay off the judgment if the creditor

will accept a conveyance of his property and credit him therefor with a

* Decree reversed, 12 C. E. Gr. 586. f Cited in Putnam v. Clark, 2

Stew. 415 ; Vredenburgh v. Burnet, 4 Stew. 231 ; Appleton v. Small, Id. 384
;

Woodruff y. Morristovm Institution for Savings, 7 Stew. 178.
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certain amount upon his indebtedness, the assignee having no notice of

8uoh assignment.

3. Injunction modified so as to permit the assignee to proceed to make
the money due on the judgment, after crediting an amount which had been

paid tliereon before the assignment.

On bill and answer. On motion to dissolve injunction.

Messrs. Bergen and Bergen, for the motion.

Mr. 8. H. Grey, contra.

The Chancellor.

The bill states that George Derauth was indebted to the

firm of John F. Starr, Jr., & Co., and that Charles R. Has-

kins, who was indebted to Demuth, agreed with the com-

plainant to convey to him five dwelling-houses and lots,

owned by him, Haskins, in Camden, for the consideration of

$4208.29, over and above the mortgages upon the premises,

subject to which they were to be conveyed, which sum was to

be credited on Demuth's indebtedness to John F. Starr, Jr.,

& Co. ; that the premises were subject to the lien of a judg-

ment recovered November 2d, 1871, by James McNutt,

against Demuth and Haskins and Walter H. Fitton, for

$1671.57, on which $800 had been paid; the balance due on

which judgment Haskins agreed with the complainant to

pay off.

The bill further states that, in pursuance of the agreement,

the premises were conveyed to the complainant, and the firm

of John F. Starr, Jr., & Co. duly credited the account of

Demuth on their books with the above mentioned sum of

$4208.29; that subsequently, Haskins, professing to act as

agent for his sister, obtained an assignment of the judgment

from McNutt to her, and afterwards, still professing to act as

her agent, negotiated and effected an assignment from her to

the defendant, Abel C. Tallraan ; that Tallman is proceeding

to compel payment, by execution, of the judgment, out of three
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of the houses and lots, the others having been released from

the judgment, in consideration of the above mentioned $800,

and that, notwithstanding that payment, he is seeking to make

the full amount of the judgment, with interest and costs, out of

that property. The bill charges that the consideration of the

assignment from McNutt was paid by Haskins with his own

money, and that his sister held the judgment after the assign-

ment merely as trustee for him, and that the assignment to

Tallman was colorable only, and that he holds the judgment

now in trust for Haskins.

The defendants have all answered. From the answers, it

appears that the consideration of the assignment to Haskins'

sister was her own money, and that the consideration of the

assignment to Tallnjan was paid by the firm of E. G. Stones

& Co., of Philadelphia, (of which he was a member, and in

trust for whom he holds the judgment,) with their own prop-

erty. Tallman denies all notice of the alleged agreement on

the part of Haskins with the complainant. The statements

of the bill as to the agreement, are verified by the affidavit

of John F. Starr, Jr., and Demuth. Neither of them was

present at the making of the agreement. Both speak entirely

from hearsay. The agreement was made by John F. Starr,

Sr., (the complainant,) and Haskins. Demuth's affidavit is

appended to the answer filed by him and Haskins and Miss

Haskins. It states that the agreement, as it was stated to

him by John F. Starr, Sr., and Haskins, was not as stated in

the bill, but was to the effect that John F. Starr, Jr., & Co.

were to credit Demuth, not with the amount of the excess of

the price agreed upon for the houses and lots over and above

the mortgages, but with the excess over and above the mort-

gages and the amount due on the judgment, and that if Has-

kins should pay off the judgment, they were to credit Demuth

with the amount so paid. He says, in substance, that it was

his intention so to state the agreement in his affidavit to the

bill. It appears by his answer that, in a statement of his

affairs made to his creditors after the conveyance, which

statement is referred to in the bill, he stated the amount of
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the credit given him by John F. Starr, Jr., & Co., oa
account of the conveyance, at $3539.16, (not $4208.29, as

alleged by the complainant,) and also stated, in reference to a

debt of $558.75, remaining due to him from Haskins, that

it would probably be extinguished by a payment of $809,
not credited by John F. Starr, Jr., & Co., on the McNutt
judgment.

The existence of the agreement relied on by the complain-

ants as a ground for relief is denied, and it appears, to say

the least of it, to be doubtful. But, admitting that such an

agreement as is stated in the bill was in fact made, Tallman
is not bound by it. The charge of fraud made against him
in the bill is not verified in any way, and he and Haskins

and his sister wholly deny it. Tallman swears he had no
notice of the agreement, and that he is a bona fide assignee of

the judgment for value. As such assignee without notice,

he is not affected by the agreement, The bona fide assignee

of a judgment is not affected by an equity such as is set up in

this case. Between the parties, the assignee of equities stands

in the place of his assignor, with no better rights ; but, as to

the claims of third parties, the purchaser of an equity stands

unaffected by frauds of which he had no knowledge, express

or constructive. Story on Bills, § 220 ; Freeman on Judg., §

428, and cases there cited. Tallman's answer does not deny
the allegation of the bill, that he is proceeding to make the

entire amount of the judgment.

The injunction will be modified so as to permit him to

proceed to make the money due on his judgment after giving

due credit for the $800 paid upon it.

Stover's Administrators vs. Wood and others.

The complainant having been induced to exchange with the defendant
mortgages in part for bonds, upon false and fraudulent representations of
the defendant as to the value of the bonds, which proved to be worthlesa;

Vol. XI. 2 D
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which exchange the defendant knew at the time of the agreement therefor,

the complainant would not make without just such assurances as to their

value as the defendant made ; which mortgages were thereupon cancelled,

and the defendant thereby secured a title to the property upon which they

were a lien, free from the encumbrance of the mortgages ; the encumbrance

of the mortgages was re-established.

On final hearing, on pleadings and proofs.

Mr. J. N. Voorhees and Mr. J. T. Bird, for complainants.

Mr. J. Wilson and 3Ir. Vanatta, Attorney-General, for de-

fendants, W. J. Wood and Freeman Wood.

The Chancellor.

This suit was originally brought by Henry S. Stover, now

deceased, against William J. Wood and Freeman Wood and

Salome M. Long, to set aside the cancellation of two mort-

gages held by Stover on certain real property in Hunterdon

county, known as the Long Farm and Forge Mills. Those

mortgages were delivered over to the Woods in carrying out

an agreement between Freeman Wood and the widow and

heirs-at-law of James M. Long, deceased, for the sale of the

property to him. The deed for the property was delivered

on the 2d of October, 1867, and the mortgages, with the

bonds they were made to secure, were delivered up to be can-

celled by Henry W. Long, one of the above mentioned heirs-

at-law, to whom they had been entrusted for the purpose by

Henry S. Stover, who was his maternal grandfather. There

was then due upon them the sum of $10,673.95, for principal

and interest. The agreement was made on the 19th of

August, 1867, and provided for the sale of the Loug prop-

erty to Freeman Wood for the consideration of $24,000, of

which $5000 were to be paid in cash, and the balance by the

conveyance of a dwelling-house and lot of land in Brooklyn,

valued at $10,000, but encumbered for $4500, subject to

which encumbrance it was to be conveyed j and by the trans-

fer of eleven first mortgage bonds of the Brooklyn and Car-
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oarsie, or Newburgh and Flatbush Railroad Company, of the

par value of $1000 each, bearing interest at the rate of seven

per cent, per annum, and $2500 of the stock of that company.

The conveyance of the Long farm was to be free of all encum-

brance. In carrying out the agreement, $2500 of the money

agreed to be paid in cash were secured by mortgage on the

Long property. At the filing of the bill that mortgage was

held by the widow of James M. Long, deceased, and she, for

that reason, was made a party defendant to the suit. Henry

S. Stover, by his bill, alleged that he was induced to part

with his mortgages by the fraudulent representations of Free-

man Wood in regard to the character and value of the rail-

road bonds above mentioned, which he, in consequence thereof,

agreed to receive, and did in fact receive, in exchange for his

mortgages. The proof sustains the allegation. The negotia-

tions for the agreement to sell were carried on by one Wil-

liams, who appears not only to have been an acquaintance of

Freeman Wood's, but to have been associated with him occa-

sionally in speculations. The property belonged to the heirs

of James M. Long, deceased. Dr. Isaac S. Long, who was

one of the heirs, first spoke of the property to Williams in a

casual conversation between them on the occasion of a pro-

fessional visit of the former at the house of the latter, in

Englishtown, in the county of Monmouth. Williams at once

stated that he had a purchaser for the property, who would

take it and pay for it with a house and railroad bonds. Wil-

liams and Dr. Long went to New York accordingly, to see

the purchaser. Williams drew the agreement in the cars on

their way there, and before he had seen the proposed pur-

chaser, who proved to be Freeman Wood. After an inter-

view with Wood the agreement was concluded upon the

terms above stated, and was signed by Freeman Wood and

Dr. Long. It was not, however, signed by the other heirs

until afterwards ; and Henry W. Long, who was one of them,

refused to sign it until it had been ascertained whether

Henry S. Stover would accept the railroad bonds in exchange

for his mortgages. He accompanied Henry S. Stover's son
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Jacob, to New York, to see Freeman Wood in reference to

the bonds. This visit was made before Henry W. Long

signed the agreement. In the interview which Jacob Stover

and Henry W. Long then had with Wood, the fact that

Henry S. Stover would be unwilling to take the railroad

bonds, unless satisfied as to their character and value, was

stated to Wood. He knew also at that time that the agree-

ment would not be carried out, and, indeed, that it would not

be completed, unless Henry S. Stover was satisfied to ex-

change his bonds and mortgages for the railroad bonds pro-

posed to be given for part of the consideration of the convey-

ance of the Long property to Wood. Under these circum-

stances, when he was applied to on the subject by Jacob Stover

in behalf of his father, he was bound to tell the truth if he spoke

at all. Jacob Stover says that, in the interview with Wood, he

told the latter that from what information he could get the rail-

road bonds were not at par ; that Wood replied that he never

represented them as par; that then the witness asked him,

he thinks, what they would sell for, and Wood answered

that he did not suppose they would fetch over eighty cents

to the dollar if put to a forced sale, but they were worth all

they called for as a permanent investment. He further testi-

fies that Wood showed them (him and Henry W. Long) one

of the bonds, and said that they could see that the interest

had been paid—that the coupons had been cur, off. He fur-

ther states that he thought that Mr. Wood appeared to be in

rather a bad humor, and was not disposed to have much talk

with them. He says Wood wanted to have the matter closed

up, he said ; and the witness adds, that the reason why the

transaction was not closed on that day, was that he was un-

willing to say that his father would take the whole of the

amount due on the mortgages in bonds, as he had instructed

him to say that he would take one-half in bonds and the

remaining'- half in money. Wood admits that he told the

witness that the bonds were first mortgage bonds, and that

the interest had been paid on them. While he denies that

he said they were a good investment, he says that what he
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did say on that head, was in reply to Jacob Stover's ques-

tion whether he considered the bonds a good investment to

any man who wanted to invest his money; to which he

answered that they were good enough for him, but that he

(Stover) must satisfy himself as to their security and valua-

tion, by inquiries and examination outside. It is admitted

that the bonds were not first mortgage bonds as to the whole

of the road, for as to part there was a prior mortgage of

165,000, and it appears beyond all question from the evi-

dence, that the interest had not been paid on the bonds, for

the reason that the company had not the money to pay it.

At that very time, as Wood knew, there was an unpaid

judgment against the company for the amount of their note,

given for interest due the May preceding on some of the

bonds. Taking his own version, his statement in answer to

the question whether he considered the bonds a good invest-

ment, was equivalant to an affirmative answer :
" They were

good enough for him." If he answered the question at all,

he was bound, under the circumstances, to answer truly.

The evidence is that the bonds were of no value in the

market, and the secpuel speedily showed that they were, in

fact, worthless. In the early part of September, 1867, one

bond of $1000 was sold for $400. In that month, or in

October following, Wood brought $9000 of the bonds to the

witness Ryder, in order that the latter might find a purchaser

for him, and authorized him to sell them at between forty and

fifty cents on the dollar, but no purcliaser could be found.

Richardson says that in the spring of 1867, some of the bonds

were ofifered at ten per cent. Prior to September of that year,

payment of overdue interest coupons at the bank where they

were made payable had been refused for want of funds. On

the 22d of July, 1867, a suit was, to Wood's knowledge,

begun against the company for over $7000. In short, the

evidence shows that at the time when Wood made the repre-

sentations on which the complainant was induced to part with

liis bonds and mortgages on the Long property in exchange

for the railroad bonds, the latter were worthless, and Wood
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was fully aware of the fact. It also shows that Henry S.

Stover would not have consented to exchange his mortgages

for the bonds, if he had not been satisfied that the latter were

a good interest paying investment; that he sent Jacob to

Wood to ascertain the character and value of the bonds j and

that Wood, knowing that the agreement would not be carried

out unless Henry S. Stover would exchange his mortgages

for the bonds, and knowing also that Jacob Stover, who had

heard unfavorable reports in regard to the bonds, had come

to him for information on the subject, made representations

in regard to them which he knew to be false, and which in-

duced Henry S. Stover to consent to exchange his mortgages

for the bonds. Nor can the consequences of these represen-

tations be avoided by proof that Freeman Wood told Jacob

Stover that he must satisfy himself elsewhere in regard to the

bonds. Torrey v. Buck, 1 Green's Ch. B. 366; /Sprye v.

Beynell, 1 D. M. & O. 660.

But it is insisted by Wood and his son, that the purchase

was not made by Freeman Wood for himself but for his son,

as whose attorney or agent he acted in the matter as they

say, and that on the day the deeds were delivered the latter

declared to Henry W. Long that he, William J. Wood, made

BO representations, and at the same time offered to abandon

the agreement.

It is not difficult to see in this declaration and offer,

especially in connection with William's protest made there-

upon, " that it was too late for Wood to back out," the man-

agement which, after the representations had been made by

Freeman Wood, sought to make him a mere attorney for his

son, as if by that means the apprehended effect of the repre-

sentations could be escaped. The evidence shows clearly that

the purchaser was Freeman Wood, and not his son. It is

also quite evident that the conveyance of the property by

William J. Wood to his mother, Freeman Wood's wife, by

voluntary deed, in November, 1867, was for the benefit of his

father. That deed was not put on record until May, 1870.

Ni) mention was made of it in the answer of the Woods,
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which was filed April 10th, 1868, but, on the other hand, it

states that the title to the land was, at the filing of the answer,

held by William J. Wood to his own use. The transaction

of the Wyman mortgage is evidence that the title was shifted

from William J. Wood to his mother, for his father's benefit.

Though it appears in the evidence that Freeman Wood and

his wife have, since the commencement of this suit, sold and

conveyed away the property, yet it appears also, that it was

with full and complete notice of this litigation, and that the

conveyance was accompanied by an indemnity against any

adverse consequences of this suit. It is the duty of this court

to dispose of the case on the pleadings, and between the parties.

Those who are not parties to the suit, and in whose hands the

land is not chargeable with the consequences of the suit if any

such persons there be, will, of course, not be affected by the

decree. As between the parties to this suit, the encumbrance

of the complainant's mortgages upon the Long property should

be re-established, and it will be done accordingly.*

Miller's Administratrix vs. Miller.

1. Where a defendant is entitled to notice of proceedings before a master

under an order of reference, a rule rdsi to confirm the master's report

should be taken.

2. The complainant took no rule nisi to confirm the master's report, but

gave notice to the defendant's solicitor of the filing of the report ; excep-

tions were filed, but not within eight days from the time of service of the

notice ; motion to strike out exceptions on that account, refused.

3. In such case, either party might set down the exceptions for hearing.

4. Objection to a report that the master has sent up no evidence in sup-

port of his finding as lo certain matters of fact, should be brought before

the court by motion to refer the report back to the master on those points,

or that he send up the evidence on which his report in those respects is

based. Such objection is not the subject of exception.

* Decree aflBrmed, 1 Slew. 253.
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On motion to strike out exceptions to master's report as to

tlie assets of an estate, the claims of creditors, &c., on the

ground that the exceptions were not filed in due time.

Mr. Charles P. Stratton, for the motion.

The Chancellor.

The complainant took no rule nisi to confirm the master's

report, but gave notice to the solicitor of the exceptants of

the filing of the report. The exceptions were not filed within

eight days from the time of the service of the notice, and on

this ground the complainant now moves to strike them out.

The exceptants were, by special order, permitted to appear

before the master, and to produce witnesses, &c., on the sub-

ject of the reference. They were entitled to notice of the

proceeding before the master. They appeared there. The

complainant should have entered a rule nisi for the confirma-

tion of the report. Decision of Chancellor I. H. Williamson,

1 Halst. Dig. 230 ; Brundage v. Goodfellow, 4 Hoist. Ch. 513.

The motion must be denied.

The exceptions have not been set down for hearing. Either

party might have set them down. 1 Newl. Ch. Pr. 245. The

exceptants ouglit to have done so at the present term. I have

looked into the exceptions and find some of them of such a

character as entitles the exceptants to a hearing on them, but

they must set them down at this term.

Some of the exceptions are based on the ground that the

master has sent up no evidence in support of his finding as

to certain matters of fact. Objections of this character to the

report should be brought before the court by motion to refer

the report back to the master on those points, or that he send

up the evidence on which his report in those respects is based.

They are not the subject of exception. Ridifer v. O'Brien, 3

Madd. 44; Tyler v. Simmons, 6 Paige 127 ; Douglas v. Mer-

celes, 9 C. E. Green 25.
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McIntyee, Trustee, vs. The Easton and Amboy Rail-

road Company.*

1. a mere naked trustee of an equitable interest in lands is not a neces-

sary party to proceedings to condemn the lands, under the charter of The

Easton and Amboy Railroad Company requiring notice of such proceed-

ing to be given to " owners " and " persons interested."

2. That the notice to the party having such equitable interest, of the pro-

ceedings, was given to her as " occupant " and not as owner of the equita-

"ble interest, does not aflFect the validity of the proceedings for condemna-

tion. She was apprised of the proceedings and enabled to protect her

interest, and that interest was represented by the legal owner of the land.

3. It is no part of the duty of commissioners appointed under proceed-

ings to condemn lands by a railroad company, to assess the damages of a

party claiming an equitable interest in the lands. Their province is to

estimate the value of the land and the damages by reason of the taking of

it ; and all claims of equitable estates or liens in or on the land are to be

left to be disposed of by agreement of the parties, or by the appropriate

tribunal.

4. When a right of appeal exists only by virtue of an act, those only

•embraced within the description of those to whom the right is given, can

appeal.

5. Where a vendor is, by virtue of an agreement for the sale of lands,

in equity trustee for the vendee, and the lands are condemned by a rail-

road company under its charter ; if the vendee desire to appeal from the

award he may do so in the name of the vendor, and equity will protect

Lis rights in the appeal as against the vendor.

6. In order to protect the rights of a cestui que trust in lands condemned

by a railroad company, the company was directed to pay into court the

award as to the specific portion of the lands to which the interest of the

cestui que trust attached, which award had been made separately as to such

land.

ImOn failure to pay the award into court, an injunction to issue to

restrain the company from taking possession of the lands.

8. Bill by a mere naked trustee of an equitable interest in lands permit-

ted to be amended, so as to make the cestui que trust a complainant and

the real trustee a party defendant, so as to secure the rights of the cestui

^ue trust in an award made to the real trustee under proceedings to con-

demn the lands by a railroad company.

* Cited in Piatt v. Bright, 4 Stew. 85 ; Bright v. Piatt, 5 Stew. 371.
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On bill and affidavits, and order to show cause why injunc-

tion should not be issued.

Mr. J. F. Dumont, for complainant.

Mr. A. G. Rickey and Mr. T. N. Mc Carter, for defendants.

The Chancellor.

The complainant holds an agreement made on the 29th of

November, 1873, by Thomas J. Titus, with him as trustee

for Julia A. Hubbard, wife of Charles H. Hubbard, for the

conveyance by Titus to him, as such trustee, of a lot of

land in Phillipsburg, on condition that the trustee pay ta

Titus $1240 purchase money in monthly payments of not

less than $20 each from the date of the agreement until the

whole sum be paid, with interest at the rate of seven per

cent, per annum, payable on the 1st of April, yearly, on the

principal sum, or so much thereof as may remain unpaid at

that time, including in the payment, which was to be made

on the 1st of April, 1874, all the interest then due on a

former contract of sale of the property between Titus and

Charles H. Hubbard, which was, by the agreement between

the complainant and Titus, declared to be forfeited for non-

payment of purchase money. The trustee was to pay all

taxes on the property, keep it in as good repair as it was in

at the date of the agreement with him, to insure the buildings

on the premises to the amount of $900 at least, in Titus'

name, or to Titus' use, or assign the policy to Titus as collat-

eral security for the performance of the contract. The agree-

ment further provided, that in case the complainant should not

comply with the full meaning and intention of the conditions^

he and his heirs and assigns should forfeit and lose all moneys

paid on the contract, and also all right and claim to the prem-

ses. The trust was declared to be for Mrs. Hubbard

or her heu'S, upon such conditions and limitations as she or

they should direct in writing. Mrs. Hubbard, whose hus-

band had abandoned her when the agreement was made, has
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had possession of the property under the agreement, ever

since the agreement was executed. The amount due on

account of the purchase money is, according to the bill,

$780.

Prior to the 4th of October, 1875, the defendants caused a

notice to be served on Titus as owner, and on Mrs. Hub-
bard and Thomas J. Shields and Isaac Shields as occupants,

of an application to be made on that day under the defend-

ants' charter, to the Chief Justice, for the appointment of

commissioners to examine and appraise " certain lands owned

by " them, " (including the land described in the agreement)

or in which " they had " an interest, and required for the

use of the company in the construction of their railroad, and

to assess the damages to be paid by the company for said lands

and damages." No notice was given to the complainant. At
the meeting before the Chief Justice pursuant to the notice,

the company were notified of the complainant's claim under

the agreement, and his counsel suggested that the proceedings

be amended so as to make the complainant party thereto..

The counsel of the company, however, declined to make the

amendment, and applied for the appointment of commis-

sioners on the proceedings as they stood.

On the 5th of October, 1875, notice was given to Mrs.

Hubbard of the appointment of the commissioners and the

time and place of their meeting, which was Monday, the 18th

of October then instant, at Phillipsburg. On Saturday

evening, the 16th, the complainant first heard of the appoint-

ment of the commissioners. At the meeting of the commis-

sioners the complainant, and Titus also, protested against

including in the estimate of damages to Titus, the damages

for the equitable interest of the complainant or his cestui que

trust under the agreement, and they protested also that that

interest could not be affected unless the complainant should

be made a party to the proceedings. Both Titus and the

complainant offered to consent to the amendment of the pro-

ceedings so as to make the complainant and his cestui que

trv^t parties thereto, but the company's counsel refused to
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make the amendment. He proposed, however, that the com-

missioners should value the land occupied by Mrs. Hubbard,

separately. To this the complainant's counsel would not con-

sent, but the valuation and assessment were so made. The

company being about to make a tender of the amount of the

valuation and the amount assessed for damages, with a view

to taking possession, the complainant filed his bill praying

that they may be restrained.

The provision of the charter of the company under which

the proceedings for condemnation were taken, has received

judicial construction in the case of The National Railway Co.

V. Easton and Amboy R. R. Co., 7 Vroom 181. It was there

held, that by the term "owner" is meant the person having

some legal estate which the company propose to acquire by the

condemnation, and that under the more comprehensive ex-

pression, " persons interested," are included not only the

person in whom is vested the legal title which the company

propose to acquire, as indicated by their application, but also

other individuals, having some independent right or interest

therein not amounting to an actual legal estate; and that the

object attained in making the latter class of individuals

parties to the proceedings, is that their interests may be ex-

tinguished by payment out of the money awarded. In the

case before me the legal title was vested in Titus. The com-

plainant was merely a naked trustee of an equitable interest

belonging to Mrs. Hubbard, the right to acquire a title to

the land at a future day, on payment of the balance of

the consideration money and performing the other con-

ditions imposed by the agreement. Of that interest Mrs.

Hubbard was the real owner. She was a party to the pro-

ceedings, and was notified of them, and of their progress.

For the purpose of enabling her to protect her interest in the

money awarded as the value of the land, that notice was suffi-

cient. Indeed, for that purpose, the complainant himself

appears actually to have had sufficient notice, although not

notified by the company.
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But it is insisted that the notice to Mrs. Hubbard was not

such as to authorize the condemnation of her interest in the

land by virtue of the proceedings in which it was given,

because if it be conceded that it was sufficient as to the person,

it was not so as to the interest, for it was given to her as

"occupant," and not as the owner of the equitable estate

which the company knew she claimed. But she was the occu-

pant of the premises under and by virtue of the agreement,

and of its provisions, alone. For her damages in being de-

prived of her occupancy, an award was made to her. As to

her equitable interest, it was represented by the legal owner

of the land. By the notice to her she was apprised of the

proceedings, and so enabled to protect her interest under

the agreement. The act provides {Pamph. L., 1872, j3. 314,

§ 8,) that the commissioners shall " view and examine the laud,

and make a just and equitable estimate or appraisement of the

value of the same, and assessment of damages, as shall be paid

by the company for such lands and damages, the commissioners

taking into consideration the benefits derived by the land owner

or owners from the railroad, and assess the land and damages

accordingly." It also provides that the owner or owners may
recover the amount of the valuation, with interest and costs,

in an action of debt. It gives an appeal to the " owner or

owners of the land." It makes no provision for the assess-

ment of the damages of persons who may have merely an

equitable estate in or lien on the premises. Indeed, a con-

struction which would require the assessment of the damages

of such persons, would necessitate the adjudication by the

commissioners on the validity of the claims of persons claim-

ing equitable interests or liens, and also as to the extent of

such interests or liens; adjudications which the commissioners

obviously would, oftentimes at least, not be competent to

make, and which, if made by them, would be likely to em-

barrass the award with questions which a court of equity

alone could decide. No such duty is required of them. Their

province is to estimate the value of the land and the damages

by reason of the taking of it ; and all claims of equitable estates
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or liens in or on the land are to be left to be disposed of by

agreement of the parties, or by the appropriate tribunal.

It is urged by the complainant's counsel, that the complainant

is entitled to a separate and independent assessment of the value

of the interest of Mrs. Hubbard in the property. It is enough

to say that the act makes no provision for such assessment.

In this case, the valuation and assessment have been so made

as to facilitate the adjustment of the complainant's claim, as

far as it was in the power of the commissioners to do it ; for

they valued the portion of the laud covered by the agreement

separately, with a view to facilitating such adjustment. If

the agreement is binding on Titus, and the amount due to

him thereon is correctly stated in the bill, the complainant is

entitled to all the award for that part of the premises covered

by the agreement, except the amount remaining due under

the agreement. It is further urged that the complainant is,

by the construction now put upon the act, deprived of the

right to appeal. But the act gives the right to appeal only

to the owner or owners of the land ; and the right of appeal

exists only by virtue of the act. The vendor is, by virtue of

the agreement, in equity trustee of the land for the vendee,

subject to the performance of the conditions of the agreement.

Should the vendee desire to appeal from the award, she may

do so in the name of the vendor, and this court will protect

her rights in the appeal as against him. Proprietors, &c., v.

Nashua and Lowell R. B. Co., 10 Cush. 385 ; Hill on Trus-

tees 367; Chambersburg Ins. Co. v. Smith, 11 Penn. 120.

The proceedings for condemnation are, for aught that ap-

pears in the bill, regular. The act gives to the company the

right to possession of the land, on payment of the value and

damages ; or, on refusal to receive them, on a tender ; or, in

case of the legal disability of the owner, payment of the money

into this court. Ou their complying with this provision of

the charter, they should not be restrained at the suit of the

complainant or Mrs. Hubbard, for the cause set forth in the

bill, from taking possession. In order to protect the rights

of Mrs. Hubbard in the premises, they will be required to
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pay into this court the award as to the land covered by her

agreement, and the complainant will have leave to amend his

bill by making Titus a party defendant, and Mrs. Hubbard
a complainant, and giving to it such form as to secure Mrs.

Hubbard's rights. The company will be ordered to pay the

money into court within two days from the entry of the order

on this decision; and, on faikire to do so, an injunction will

be ordered. On their doing so, the order to show cause and

the ad interim stay will be discharged.

Black vs. Black.

1. A time certain as to -w^hen an alleged act of adultery was committed

need not be stated in a- bill for divorce, \vhen the name of the person with

whom, and the place at which the offence is alleged to have been commit-

ted, are set forth.

2. In such case, an allegation that the offence was committed on different

days in specified months of specified years will be sufficient.

3. A demurrer will lie to a prayer for discovery as to the commission of

adultery.

On demurrer to bill for divorce, on the ground of adultery.

Mr. S. D. Dillaye, for demurrant.

Mr. J. Wilson, for complainant.

The Chancellor.

The grounds of the demurrer, which is special, are, that

the offence charged is not stated with sufficient particularity,

and that the bill prays discovery as to the commission thereof.

The bill states that the defendant, since her marriage with

the complainant, and on different days of the months of May,
June, July, August, September, October, and November, in
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the year 1872, and in the year 1873, and at divers other

times, at the township of Mansfield in the county of Bur-

lington in this state, and at Trenton, and in Philadelphia,

committed adultery with one J. C, of the county of Burling-

ton. It further states that she, since her marriage with the

complainant, and on different days of the months of July,

August, September, October, November, and December, in

the year 1873, and on different days of the months of Janu-

ary, February, March, April, May, June, July, August, Sep-

tember and October, in the year 1874, and at divers other

times, at the townships of Mansfield and Springfield in the

county of Burlington, and in Philadelphia, and in the city of

New York, committed adultery with H. B., of the county of

Burlington. This pleading is in conformity with the 158th

rule of this court, which provides that in suits for divorce

on account of adultery the bill or petition shall state the

name of the person with whom the adultery was committed,

if known, and, if not known, shall set forth the description

of the person, or such designation of the time, place, and

circumstances under which the act, or series of acts, were

committed, as will enable the defendant and the court to

distinguish and individuate the particular offence or offences

intended to be charged. Mills v. Hills, 3 C. E. Green 445

;

Miller V. Miller, 5 C. E. Green 216. Tried by the rule laid

down by Chancellor Green, in Marsh v. Marsh, 1 C. E.

Green 391, it is sufficient, in all respects, as to the charges of

adultery in the years 1872, 1873, and 1874. He there said:

"Every principle of good pleading requires that the charge

should be so full and specific that the defendant may know

the charge she is called on to answer. It should state the

time when, the place where, and, if known, the person with

whom the offencp was committed. It is not necessary in

criminal cases to state the day, but the month and the year

should be stated." Such pleading has repeatedly been

adjudged sufficient in this court. Berckmans v. BercJcmans,

1 a E. Green 122 ; Mel v. Noel, 9 C. E. Green 137. No
more particularity than is found here, except as to time, is-
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required in an indictment for adultery. Helfrich v. Common-
wealth, 33 Penn. 68 ; Commonwealth v. Beardon, 6 Cash. 78

;

Bishop on Statutory Crimes, §§ 671, 672. As to all other

time since the marriage, it is sufficient also. The names of

the alleged paramours are stated, as are also the places. No
rule of pleading in such cases, in this court, requires a speci-

fication of time, when the name of the person with whom,
and the place at which the offence is alleged to have been

committed are given. In Goodwin v. Goodwin, 8 C. E.

Green 210, the above expression of Chancellor Green, in

Marsh v. Marsh, so far as the necessity of particularity as to

time is concerned, was referred to by Chancellor Zabriskie,

in deciding the question of the sufficiency of pleading in a

bill for divorce for adultery, in which, in stating the offence,

the name of the alleged paramour was given, with the place

at which the adultery was said to have been committed, but

the only statement as to time was, that it was since Septem-

ber, 1869. The bill was filed in November, 1871. He said :

" This was no doubt founded upon the general practice

familiar to the Chancellor above referred to. He mentions

no authority, and evidently did not intend to lay it down as

a strict rule of pleading in chancery, but states it as the

proper mode in bills in equity. * * * j^ equity,

where there are not technical rules as to the form of the alle-

gations, as there are at law, I see no reason to make a rule

that the allegation shall be as to a time certain, either as to

day, month, or year, when it is not required to prove the fact

at the time alleged. Such allegation would be mere form—

a

fiction, which would do no good, and might mislead. I find

no authority requiring such allegation of time, such as would

authorize me to sustain a demurrer."

In Berckmans v. Berckmaus, Chancellor Green said, citing

the authorities :
" It is clearly not necessary that the offence

should be proved in time and place. The mind of the court

must be satisfied that actual adultery has been committed, but

if the circumstances establish the fact of general cohabitation,

it is enough, although the court may be unable to decide at

Vol. XI. 2 E
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what time the offence was committed." Accordiog to the rale

and the decisions, the pleading under consideration is, in all

respects, sufficient. The demurrer to the prayer for discovery

is good. Marsh v. Marsh, supra.*

Voorhis vs. Murphy.

1. A clause of forfeiture of principal and interest of a mortgage for

failure to pay the interest within ten days after it fell due, enforced.

2. Relief will not be afforded in equity on the ground of mistake, where

the defendant's liability is the result of pure carelessness.

Bill to foreclose. On final hearing, on pleadings and proofs.

Mr. C. H, Voorhis, for complainant

Mr. A. T. MoGiU, for defendant.

The Chancellor.

The mortgage in suit was given by the defendant to Viola

T. Adams, by whom it was assigned to the complainant. It

contains a clause providing that, in case of default in any

payment of interest for ten days after the same shall be-

come due and payable, the principal and all arrearages of

interest shall, at the option of the mortgagee, or her legal

representatives or assigns, become and be due immediately

thereafter, although the period limited for the payment

thereof may not then have expired. The mortgage is dated

July 10th, 1873, and is for $2214.45, payable on the 10th of

July, 1876, with interest at seven per cent., payable semi-

annually. The interest which became due on the 10th of

January, 1874, was not i)aid until the 11th of February, of

* Decree affirmed, 12 C. E. Gr. 664.
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that year. That which became due on the 10th of July fol-

lowing, was not paid. On the 11th of August, 1874, after

the beginning of this suit, payment of that interest was

tendered to the solicitor of the complainant, who refused to

receive it on the ground that the whole of the principal had

become due, and suit for foreclosure and sale of the mort-

gaged premises had already been commenced, accordingly.

The defendant, in his answer, alleges mistake—that he was

under the impression, until after this suit was begun, that

the time limited in the provision above mentioned, was thirty

days. Apart from his own statement there is no proof of

mistake, nor is there any corroboration of his allegation on

this score. On the other hand, he admits in his answer that

he knew that the interest became due on the 10th of July,

and yet he did not tender it until the 11th of August, thirty-

two days afterwards. He indeed says that he was misled by

the date of the receipt given him on the payment of the

January interest, but that receipt states that the interest, the

payment of which it acknowledges, was due on the 10th of

January. The receipt itself would have informed him that

the interest, according to his impression as to the period of

limitation, must, in order to prevent the principal becoming

due, be paid on or before the 9th of August; and, as

before remarked, he knew, according to the admission of

the answer, that the interest was payable on the 10th of

July. Such carelessness will not be regarded, in equity, as

mistake. Graham v. Berryman, 4 C. E. Green 29 ; Hag-

gerty v. McCanna, 10 C. E. Green 48 ; Dillet v. Kemble, lb.

66. This case differs, materially, from Martin v. Melville, 3

Stockt. 222, relied upon by defendant's counsel, on the hearing.

There, according to the opinion of the Chancellor, the facts

not only showed that the neglect in making the payment was

a sheer mistake or misapprehension on the part of the

defendants, but that the complainant had, by his conduct,

waived the forfeiture. It is clearly to be distinguished, also,

from the case of Broderick v. Smith, 26 Barb. 639, also

relied upon by defendant's counsel. The decision in that
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case was, it may be remarked, explained by the court in

F^ris V. Ferris, 28 Barb. 29, as having been based upon the

unreasonable and oppressive conduct of the plaintiffs.

There will be a decree for the complainant, for the princi-

pal and interest of his mortgage.

Davis vs. Dean and others.*

A foreign judgment creditor, who has obtained no judgment in this

state, and has no attachment or other lien upon his debtor's lands here,

cannot maintain a suit to subject such lands to the payment of his debt.

On demurrer to creditor's bill.

Mr. M. B. Kenny, for the demurrer.

Mr. L. Zabriskie, contra.

The Chancellor.

This is a creditor's bill. It alleges that the defendant

Dean, being indebted to the complainant, conveyed certain

land in Essex county, belonging to him, to the defendant

Mrs. Garrison, with intent to defraud his creditors, and it

seeks to subject this land to the payment of the complainant's

debt. The question presented under the demurrer is, whether

this suit can be maintained, seeing that the complainant has

no Hen upon the land. Though, before filing the bill, he had

recovered judgment upon his debt against Dean, in the Su-

preme Court of New York, he has obtained no judgment in

this state, nor has he any attachment or other lien upon the

land. He cannot, therefore, maintain this suit. Swayze v.

Swayze, 1 Stock. 273 ; Yoimg v. Frier, Id. 465 ; Green v.

Tantum, 4 C. E. Green 105. The case of McCartney v. Bost-

wick, 32 N. Y. 53, cited by complainant's counsel on the

* Cited in Graves v. Coutant, 4 Slew. 766, 779.
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hearing, is not in contrariety to these cases. He might have

attached the interest of Dean in the land, and on the lien of

Buch attachment, could have maintained his action here.

Hunt V. Field, 1 Stocki. 36 ; Williams v. Michenor, 3 Stoekt.

520 ; Robert v. Hodges, 1 C. E. Gh^een 299 ; Ckirry v. GlasSy

10 C. E. Green 108.

The demurrer will be sustained, and the bill dismissed

with costs.

Feeese vs, Swayze and others.

1. The general rule is, that a contemner who is in contempt is never to

be heard by motion or otherwise, until he has cleared his contempt and

paid the costs.

2. But, where the contempt was the non-performance of a final decree

for the payment of money, and tlie contemner appeared before the court

on an order to show cause why an attachment for contempt should not be

issued against him, declaring his readiness to comply with the directions

of the decree at once and to answer for his contempt as the court should

direct, he was heard on application to open the decree and to be let in to

answer on the ground of surprise.

3. An application to open final decree and to be heard upon the merits,

refused : it not appearing that the enforcement of the decree would work

injustice, and the defendant having willfully ignored the proceedings in

the cause and the obligations resting upon him as a defendant therein.

On order to show cause why attachment for contempt

should not be issued against the defendant, James K. Swayze,

and counter motion on his behalf to open decree on the ground

of surprise.

Mr. J. G. Shipman, for complainant.

Mr. J. M. Robeson, for James K. Swayze.

The Chancellor.

The defendant, James K. Swayze, being before the court

on an order to show cause why an attachment for contempt

sliould. not be issued against him for non-performance of the
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fiual decree in this cause, declared his readiness to comply

with the directions of the decree instanter, and to answer for

his contempt as the court should direct, but prayed to be

heard on an application to open the decree and let him in

to answer on the ground of surprise. It was objected, on the

part of the complainant, that the defendant being in contempt

could not be permitted to move the court in the cause as to

any matter except the irregularity of the proceedings, until

he should have cleared his contempt. The decree is for the

payment of money to the complainant, who is not a resident

of this state. The defendant is a man of large wealth, and

abundantly able to comply with the decree at once. Although

the general rule is that " a contemner who is in contempt, is

never to be heard by motion or otherwise until he has cleared

his contempt and paid his costs " [Gilb. For. Rom. 101) ;
yet,

under such circumstances as are here presented, the court will

hear the defendant, though in contempt, on such a motion as

this, although it is addressed to the favor of the court; for he

stands, as it were, m vinculis. The leave prayed for was ac-

corded, and the motion to open the decree was argued upon

affidavits as to merits and surprise. I am not satisfied that

any injustice will be done to the defendant by the enforcement

of the decree. Though he swears to a defence, and sets forth,

in his affidavit the facts on which it is based, his letters are

not only not consistent with material statements of his affi-

davit in regard to his defence, but are at variance with them.

His conduct in reference to the suit precludes him from the

relief he seeks. It has been characterized by the most inex-

cusable negligence. His solicitor, whom he consulted sooa

after the service of the subpoena ad respondendum upon him,

appears to have discharged his duty towards him with the

utmost fidelity, while the defendant treated the proceedings

with utter unconcern. The bill was filed on the 31st of Jan-

uary, 1874. The subpoena was returnable on the 18th of

February following. About the time when the period lim-

ited by law for answering expired, the defendant's solicitor

applied to the solicitor of the complainant for an extension of
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the time, which was granted. The decree pro confesso was

not entered until the 9th of September of that year, and the

complainant's solicitor gave to the solicitor of the defendant

full notice of his intention to enter that decree. So he did of

the order for proofs, which was entered in November follow-

ing. The proofs were taken in February, 1875, and the final

decree on the 15th of July following. A copy of that decree

was served on the defendant on the 4th of September. The

order to show cause was taken on the 18th of tl>at month.

By it he was required to appear on the 4th of October. It

was not until the last mentioned day that he appeared and

asked to be permitted to defend the action. A disregard, ap-

parently so thorough and absolute, of the obligations resting

upon him as a defendant desiring to be heard on the merits

of the controversy between him and the complainant, demands

an explanation. ±ie alleges, by way of apology, that his

habits of life were irregular, and that he was afflicted with a

catarrhal affection of the head, and so was prevented from

giving the suit any attention, but it is in evidence that neither

of these things prevented him from attending to his affairs.

It appears that he attended to other suits. Besides, apart

from the consideration that his alleged irregularities were the

consequence of self-indulgence, for which he alone was respon-

sible, it is proved that they ceased in November, 1874. In

February, 1875, he was in the office of his solicitor, but made

no reference to the suit. He admits that, in the winter of

that year, his son spoke to him on the subject. He alleges

that he assumed that the suit had been dropped, because he

had heard nothing from it; but there appears to have been

no ground whatever for the assumption. So complete was

his neglect, that his solicitor concluded that he must have

employed some other solicitor to take charge of his defence,

which supposition was strengthened by the fact that other

legal business of the defendant was being transacted for him

by other lawyers. There is no ground of excuse in the alleged

incapacity of the defendant. His neglect of his defence, if he

intended to make any, is, therefore, wholly without excuse.
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Justice to the complainant forbids that the decree be opened.

The motion will be denied, with costs.

It appeared on the argument that the decree was, by

mistake, taken for $49 too much. Unless the defendant shall

forthwith pay the amount due on the decree, less that sum,

and the costs of the order to show cause, and the complain-

ant's costs of the motion to open the decree, he will be com-

mitted for contempt.

Sickles vs. Carson.

1. A single man, in lawful arrest under a bona fide regular proceeding

in bastardy on the examination of a single woman, who chooses to marry

her as a means of avoiding the legitimate consequences of the proceeding,

will not be permitted to relieve himself of the obligations which he thus

assumes, on the ground that, at the time of the marriage, he was under

duress by virtue of the arrest,

2, In a suit to annul the contract of marriage, it must appear to the sat-

isfaction of the court that the complaint is not made by collusion, for the

purpose of annulling the marriage, but in truth and good faith, for the

cause alleged in the bill.

On bill for decree annulling the marriage between the

parties.

The Chancellor.

The bill is filed to annul a marriage contract between the

parties, on the grou-nd that the consent of the complainant to

the marriage was obtained by coercion. The defendant is an

infant, and appears by guardian ad litem. The marriage

took place on the 12th of November, 1874, in the county of

Mercer. The complainant was, at the time, under arrest on

the charge of bastardy, made the day previous by one of the

overseers of the poor of the township of East Windsor in

Mercer county, in which the defendant resided. It appears

from the testimony, that he was arrested in Monmouth county,
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where he lived, on the 11th of November, and brought before

the justice at Milford in Mercer county, on the next day

;

that when he was brought before the justice, he was, at his

own request, taken to the house of the defendant's father,

where she lived, in order that he might have an interview

with her. The justice testifies that he asked the com-

plainant, when he was brought into his office, what he was

going to do about the matter, and the complainant said he

" wanted to go and see the girl, and talk with her." He adds

that the complainant and the constable then went to the de-

fendant's house. The result of the interview which the com-

plainant sought, appears to have been the marriage, which

was solemnized at the house, not by the justice, but by a min-

ister of the gospel who was sent for for the purpose. The

complainant does not deny that the defendant was then preg-

nant by him. Nor is there evidence of any coercion, unless

the fact that he was under arrest be so considered. The pro-

ceedings appear to have been entirely regular. Indeed, they

are not impugned in any way whatever. The complainant

says of the marriage ceremony :
" I did not go through this

ceremony of my own free will. I did it under compulsion.

I did not want to marry this girl, because she did not bear

a very good reputation where she had been. I was, at that

time, engaged to another girl. After this ceremony I came

right home, and have never lived with this woman." He
etaid in Milford until the next day it appears, however, for

the justice says the complainant called on him the next morn-

ing. Though the complainant says he has not lived with the

defendant, he does not say he has not cohabited with her

since the marriage. He was twenty-five years old, was under

arrest on a charge the truth of which he did not aud does

not deny, and went of his own accord to the defendant at the

house of her father, and was there married to her. For

aught that appears, he may himself have proposed the mar-

riage. Being in arrest, in a proceeding having for its lawful

j)urpose the indemnity of the township against the support of
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a bastard child begotten by him, he appears to have chosen

to avoid the consequences, by becoming the husband of the

girl who was about to become the mother of his child. If a

single man, who is in lawful arrest under a bo7ia fide regular

proceeding in bastardy on the examination of a single woman,

chooses, as a means of avoiding the legitimate consequences of

the proceeding, to marry her, surely he cannot be permitted

to relieve himself of the obligations which he thus assumes,

merely on the ground that he, at the time of the marriage,

was under such arrest. The arrest is not, of itself, enough in

such a case to constitute duress of imprisonment. The cir-

cumstances of this case are not such as to warrant a decree

annulling the marriage. 1 Bishop on Mar. and Div., § 212;

Jackson v. Winne, 7 Wend. 47 ; Scott v. Shufeldt, 5 Paige 43.

The bill is not accompanied by the affidavit against collu-

sion, required by the statute in cases of divorce ; nor is there

any evidence that the application is not collusive. Though

the bill is not filed for divorce, and is not within the statute,

yet, in view of the nature of the contract and the character of

the relief sought, there is abundant reason for requiring in

such cases that it should appear to the satisfaction of the court

that the proceeding is not the result of collusion. All the

reasons for requiring evidence of bona fides in the application,

and guarding the court against imposition in suits for divorce,

apply equally to actions to annul the contract of marriage.

In all such cases it must appear to the satisfaction of the

court, that the complaint is not made by collusion, for the

purpose of annulling the marriage, but, in truth and good faith,

for the cause alleged in the bill. The bill is dismissed.
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Green vs. The Philadelphia Freestone and Granite
Company.*

Where the complainant, with full knowledge of all the facts, by false

representation of them, obtains an ex parte injunction, he is to be regarded

as not equitably entitled thereto, and as being liable to the defendants in

damages recoverable under the bond given under the 46th rule.

Motion for reference to ascertain the damages sustained by

the defendants by reason of the injunction issued in the

cause, which was granted on terms that the complainant give

bond according to the 46th rule of the court.

Jfr. G. A. Allen, for the motion.

Mr. C. A. Skillman, contra.

The Chancellor.

The injunction in this suit was granted to stay an actiott

at law brought by the defendants against the complainant, to

obtain possession of certain quarry land which had been

leased to him, and of which he alleged he had lawful posses-

sion. The bill stated, in substance, that he had never parted

with the right of possession under the lease, and that the

defendants had no right to the possession ; that he had never

assigned the lease to them, and although it was then in the

possession of the company, they had obtained it under cir-

cumstances which made it inequitable for them to retain it.

The principal facts set out in the bill were briefly these

:

That the complainant being the owner of the lease, and being

without capital to work the quarry, organized a company

under the laws of Pennsylvania with a view to obtaining the

requisite working capital; that he controlled the stock of

that company; that Samuel Kilpatrick applied to him on

the subject of furnishing the needed capital, and proposed to

* CiTBD in N. Y. & L. B. B. E. Co. v. Dennis, 11 Vr. 366.
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procure persons to join him in taking part of the stock; that

for the purpose of aiding Kilpatrick in his undertaking, he

delivered to him the lease ; that subsequently an agreement

was made between Kilpatrick and his associates, and the

complainant, by which it was provided, that when the former

should have paid into the company $12,500 for the stock

which they agreed to take in order to provide the necessary

working capital, the lease should be assigned to the company

;

that they had, at the filing of the bill, paid in less than $7000,

and that he had been in possession of the quarry from the

time of making the agreement, working it for the company.

It appeared by the answer, that the lease had been put into

the assets of the company by the complainant, on the forma-

tion of the company, at the price of $3000, payable to him

in the stock of the company, and had been accepted accord-

ingly ; that the complainant solicited Kilpatrick to enter into

the enterprise and obtain the working capital ; that the agree-

ment contained no provision that the lease was to be assigned

to the company after Kilpatrick and his associates should

have paid in $12,500, but provided that they should take

1250 shares of the stock, for which they were to pay not

more than $10 a share ; that after the making of the agree-

ment, the management of the company was given to them

by means of the resignation of the persons who were then

directors and the election of Kilpatrick and some of his asso-

ciates in their places, and that then the lease, with the other

papers and books of the company, were delivered over by the

complainant to the new board, and that the company has,

ever since that time, been in possession of the quarry, work-

ing it, until the complainant had forcibly and unlawfully

taken possession of it. It appeared, also, that the complain-

ant had, after the election of the new board, sold a large

number of the shares of the stock, which constituted the

consideration of the transfer of the lease to the company. On
the coming in of the answer the injunction was dissolved.

Had the facts been correctly stated in the bill, the injunc-

tion would not have been granted. They were all within the
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complainant's knowledge. He was not equitably entitled to

the injunction, and the defendants are therefore entitled to

damages recoverable under tlie bond. Smith v. Kuhl, ante p.

97. There will accordingly be a reference to a master to ascer-

tain and report those damages.

Pancoast and others vs. Duval and others.*

1. A grantee of land by a conveyance made subsequently to a mortgage

which the mortgagee had neglected to have recorded, which conveyance

was claimed to have been in payment of a pre-existing debt, hdd not to

have been a bona fide purchaser, nor a purchaser for valuable consideration^

within the meaning of the " act to register mortgages," so as to give him a

preference over the prior unregistered mortgage."

2. The holder of a second mortgage upon part of the premises embraced

in a first mortgage, upon the remaining part whereof another holds a

second mortgage, is entitled to have the two parcels sold separately under

proceedings to foreclose the first mortgage, where it can be done without

prejudice to the rights of the complainant. If so sold, the proceeds of the

sale of each parcel must pay their due proportion of the amount due on the

the first mortgage, and costs.

Bill to foreclose. On final hearing, on pleadings and

proofs.

Mr. F. B. Levis, for complainants.

Mr. F. Voorhees, for Lydia and Emma Shreve.

Mr, C. Ewan MeiTitt, for Peter S. Duval.

The Chancellor.

Benjamin F. Aumack and others conveyed to Stephen C.

Duval, by deed dated May 3d, 1871, a lot of land of about

twelve acres, in the township of Dover, in Ocean county.

Cited in De Witt v. Van Sickle, 2 Slew. 212.
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Ou the same day the grantee mortgaged the property to the

complainants to secure the payment of $600, with interest.

The mortgage was recorded on the 18th of August follow-

ing. On the 4th of January, 1873, Stephen C. Duval and

his wife mortgaged six acres and sixty-nine one-hundredths

of an acre of the tract to Dr. Jonathan K. Shreve, to secure

the payment of $3000, with interest. Dr. Shreve subse-

quently, but at what time does not appear, assigned this

mortgage to Benjamin F. Shreve, who, on the 1 9th of August,

1873, assigned it to the defendant, John Wardell Brown, by

whom it is still held. On the 1st of November, 1872, Ste-

phen C. Duval and his wife mortgaged the other part of the

property to the defendants, Lydia S. and Emma Shreve, to

secure the payment of |2850. That mortgage was dated

November 1st, 1872, was acknowledged January 4th, 1873,

but was not recorded until the 10th of November, in the last

mentioned year. Stephen C. Duval and his wife conveyed

the entire lot of about twelve acres, to Peter S. Duval, the

father of the former, by deed dated, acknowledged and re-

corded ou the 3d of September, 1873.

The questions raised in this suit are between the defend-

ants Lydia and Emma Shreve, and Peter S. Duval. They

alone have answered. Lydia and Emma Shreve insist that

their mortgage is a valid lien on the property thereby mort-

gaged ; while Peter S. Duval, on the other hand, insists that

it has no validity as an encumbrance thereon, seeing that it

was not recorded at the time of the delivery of the deed to

him, and that, as he alleges, he had at that time no notice

of its existence. Lydia and Emma Shreve claim, also, as

against the Brown mortgage, that the mortgaged premises

should be sold in two parcels; one, the part covered by their

mortgage, and the other, the part covered by the Brown mort-

gage; and that, after paying the complainants' mortgage out

of the proceeds of the sale of the parcels by proportionable

contribution of the proceeds, the balance which may remain

of the proceeds of the part mortgaged to them, or so much
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thereof as may be necessary for the purpose, should be paid

over to them, in or towards satisfaction of their mortgage.

There is no direct evidence that Peter S. Duval had notice

of the mortgage of Lydia and Emma Shreve when he took

his deed. He swears that he had no notice of it. But the

provision of the "act to register mortgages" is, that mort-

gages executed after the day mentioned in the act, while

valid and operative as between the parties and their heirs,

shall be void and of no effect as against a subsequent judg-

ment creditor, or bona fide purchaser, or mortgagee for valu-

able consideration, not having notice thereof, unless the

mortgage be acknowledged or proved and recorded. Is

Peter S. Duval a bona fide purchaser for valuable considera-

tion, without notice? There seems to be great reason to

doubt whether the conveyance from his son to him was, in

any respect, bona fide, and whether it was not designed for

the benefit of the latter, and to defeat the mortgage to Lydia

and Emma Shreve. Peter S. Daval, in his testimony, says,

in answer to the question whether his son, Stephen C Duval,

was guilty of deceit in stating to him, as he testifies he did,

at the time of the conveyance, that there were but two mort-

gages on the property, one for |600 and the other for $3000

:

"I don't like the word 'deceive' there, for he was innocent

of it himself. What he knew, he had learned from Dr.

Shreve, that Dr. Shreve had not used that mortgage (the mort-

gage to Lydia and Emma), and did not intend to use it."

Dr. Shreve had an interest in the property, and Peter S. Duval

knew it. He says he did not know whether it was to the

extent of half of the property, or not, but he says that he

took the deed for the property as well for his own benefit as

his son's (Stephen C. Duval's), and that it was understood

between him and Stephen that he held it to secure the debt

of each of them from Dr. Shreve, $2000 to himself and

$10,000 or $12,000 to his son. By this conveyance they

designed, therefore, to put Dr. Shreve's interest in the prop-

erty into the hands of Peter S. Duval, to secure debts due

from Dr. Shreve to him and to the grantor. This convey-
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ance appears to have been made to reach Dr. Shreve's interest

alone. It was made by Stephen C. Duval, who was trustee

for Dr. Shreve as to his interest, without his knowledge and

in fraud of his rights, and Peter S. Duval was fully aware

of the true character of the transaction. His language is

:

" I held it (the property) to secure the debt of each of us (his

son Stephen and himself) from Dr. Shreve. Besides this

due-bill (referring to a due-bill which had been given by Dr.

Shreve to Stephen C. Duval, and by him transferred to Peter

S. Duval,) I should think Dr. Shreve owed my son and me
some $10,000 or $12,000. $2000 is all that is due to me^.

represented by the due-bill; all the rest of it is due to my
son." Again he says :

" I would not have bought it if it

had not been for the Dr. Shreve debt. I intended to take

the deed and hold it until Dr. Shreve paid the debt due to

me and to my son." He made no investigation of the title,

nor search as to encumbrances upon the property, until after

the conveyance. I am satisfied from the evidence that he

ought not to be regarded as a bona fide purchaser.

But further, Peter S. Duval, if he were a bona fide pur-

chaser, is not a purchaser for valuable consideration. He
claims that the consideration of the conveyance was the debt

of $2000, with $1025 more due to hini from his son,

Stephen. The deed purports to be for the consideration of

$1025 only. All this money was due to him, as he alleges,

from Stephen, before the conveyance was made. He gave up

no security for the conveyance. He did not deliver up to

Stephen Dr. Shreve's due-bill for $2000, above mentioned.

He testifies that he still holds it. Nor did he even give him

a receipt for the consideration, or any part of it. He says

the accounts between him and Stephen are still unsettled.

He parted with nothing of value (indeed, he parted with

nothing,) in consideration of the conveyance. The convey-

ance appears, as before suggested, to have been merely the

means adopted by him and Stephen to obtain control of Dr.

Shreve's interest in the property, for the benefit of Stephen.

If he be considered a purchaser, he is not a purchaser for
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valuable consideration. Dickerson v. TiUinghast, 4 Paige

215; Coddington v. Bay, 20 Johns. 637; Evertson v. Evert-

son, 5 Paige 644 ; Westervelt v. Haff, 2 Sane//. CA. 98 ; Min-

gus V. Condit, 8 C jE. G^reen 313. He is, therefore, not

within the protection of the act above referred to. The
mortgage of Lydia and Emma Shreve is a valid encum-

brance.

That mortgage is the second encumbrance upon the prop-

erty which it covers, and the mortgagees are entitled to have

the mortgaged premises sold in two parcels : one, the premi-

ses covered by their mortgage, and the other, those covered

by the Brown mortgage
;
provided it can be done without

prejudice to the rights of the complainants. If the premises

be so sold, the proceeds of the sale of each parcel must pay

their due proportion of the amount due upon the complain-

ants' mortgage, with their costs- of this suit. Hoy v. Bram-
hall, 4 C. E. Green 564; Mutual Life Ins. Co. v. Boughrumj

9 a E. Green 44.

There will be a reference to a master to ascertain and report

the amount due on the mortgages, and whether the premises

can be sold in parcels, without prejudice to the rights of

the complainants to have the whole premises sold in one

parcel, if necessary, in order to .pay the money due them.

Belton vs. Belton.*

1. The uncorroborated testimony of the complainant as to the canse of

divorce is insufficie'nt to warrant a decree a vinculo.

2. In a suit for divorce on the ground of desertion, the master must
report the facts and circumstancies under which the desertion took place,

and the reasons which caused or provoked it, if they can be ascertained.

3. The evidence in this case, held to indicate a separation on the part of

the complainant from her husband, desired and sought by her, and no in-

tention on his part to desert his wife.

* Cited in Driver v. Driver, 1 Stew. 398 ; Kestl&r v. Keatler, 4 Stew. 199;
JSankinson v. Hankinson, 6 Stew. 71.

Vol. XI. 2 F
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The CnANCELLOR.

The bill is filed for a divorce a vinculo matrimonii, on the

ground of desertion. The proof of the alleged desertion de-

pends entirely on the testimony of the complainant. She and

the defendant were married in Brooklyn, on the 17th of Oct-

ber, 1871. Immediately after their marriage they went to

Philadelphia on their wedding trip, and. returned in about a

week to the house of the complainant's mother in Brooklyn.

In about a week after their return lie was arrested on a

charge of forgery or embezzlement, and perhaps of both. A
day or two afterwards he was released on bail, and returned

in about a week after his release to his mother-in-law's house.

He saw his wife there. He remained from half an hour to

an hour, and then left the house. His wife says, in her testi-

mony :
" I did not see him during that time—(the time be-

tween his release and his return to her mother's house.) After

that, he came back to the house and tried to vindicate himself,

and excuse himself for deceiving me and bringing disgrace

on me and my family; I reproached him for .doing so; I had

been engaged to him for about three years, and had consid-

ered him a perfectly honorable man ; he became very angry

when I reproached him for his wrong, and left the house

;

he has never returned ; I have never seen him but once since,

but not to speak to him ; his clothing remained in our house

for several weeks after he left; I am under the impression it

was sent for by him ; I have never heard from him since he

left; he has had no communication with me since he left; I

do not know where he is ; I have received no support from

him since my marriage. When my husband went away, he

did not inform me where he was going to, or what he was

going to do ; he did not leave me any means of support

;

since that time I have been supported by my mother and

brother ; at the time he came back to our house in Brooklyn

after his arrest, and I reproached him for his deceit, I did not

refuse to live with him, neither did I tell him I would not

live with him, but I did tell him that his conduct towards

me was dishonorable; I was greatly pained and mortified,
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and gave expression pretty strongly to ray feelings, at which

he became angry and left the house ; he did not ask to remain

and live with me ; he has never made any offer, or taken any

steps to live with me ; he has never written to me." If this

testimony established the alleged desertion, it would not, of

itself alone, being the testimony of the complainant, be suffi-

cient to warrant a decree of divorce. Palmer v. Palmer, 7

C. E. Gi'een 88. But it does not establish it. It indicates,

rather, a separation of the complainant from her husband on

account of the disgrace which the charge made against him

and his arrest had brought on her and her family ; a separation

desired and sought by her. There is no evidence of the con-

versation between her and her husband on the occasion, except

her own testimony, and she gives no part of' it. She states

nothing that he said which indicated an intention to desert

her. That he has not contributed to her support, nor com-

municated with her since that time, is of little consequence

in view of the considerations above suggested. Besides, the

statements of the bill are at variance with the complainant's

testimony. The bill, after stating the defendant's return to

his mother-in-law's house after his release, proceeds as follows

:

"After finding fault with your oratrix about several little

matters hardly worthy of mention," he " left the residence of

your oratrix, in the city of Brooklyn aforesaid, and went away

from your oratrix without informing her of his intention of so

doing, or of his intended whereabouts." This account of the

alleged desertion differs very materially from that given by

the complainant in her testimony.

There is another objection to these proceedings. The master

has not observed the direction of the 159th rule,* which re-

quires the master, in suits for divorce on the ground of deser-

tion, to examine into and report the facts and circumstances

under which the desertion took place, and the reasons which

caused or provoked it, if they can be ascertained. The bill

will be dismissed.

*Dick. Ghan. Free., Bute 164.
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Bank of Chenango v. Cox.

The Bank op Chenango vs. Cox and others.

1. An injunction may be granted at the suit of a mortgagee to prevent

the removal from the mortgaged premises of timber trees cut down in

waste of the security before the service of the injunction, where the person

against whom relief must be sought for the waste committed is insolvent,

or where no redress can be obtained at law or in equity if the removal be

permitted, or where there is fraud.

2. But where the bill alleges neither of such considerations, and prays

an account from the person who has committed the waste, an injunction

will not be granted.

Bill to foreclose. Motion to modify injunction, so as to

confine it to future waste from the time when it was issued.

Messrs. Pennington and Dewitt, for the motion.

Mr, S. B. Ransom, contra.

The Chancellor.

The question presented on this motion is, whether an in-

junction should be granted at the suit of the mortgagee to

prevent the removal from the mortgaged premises of timber

trees cut down in waste of the security before the service of

the injunction. Such injunctions will sometimes be granted,

but only under special circumstances. Watson v. Hunter',

6 Johns. Ch. R. 169 ; Spear v. Gutter, 5 Barb. 486 ; Johnson

v. WhUe, 11 Barb. 194; Winship v. Pitts, 3 Paige 259;

Ensign v. Colburn, 1 1 Paige 503 ; Emmons v. Hinderer, 9

C. E. Green 39 ; High on Injunctions, § 428. Where the

person against whom relief must be sought for the waste

committed is insolvent, or where no redress can be obtained

at law or in equity if the removal be permitted, the injunc-

tion may be granted. And so, too, where there is fraud.

But where, as in the case before me, there is no allegation of

insolvency, nor any evidence of fraud, nor any circumstance
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leading to the conclusion that no redress at law or in equity

can be had unless it be by injunction, and an account is

prayed in the bill from the person who has committed the

waste, the injunction should not be granted. Watson v. Hun-
ter, supr-a. A statement contained in one of the affidavits

appended to the bill is relied on as evidence of fraud. But
that statement is merely that Dunster, against whom the in-

junction was prayed and issued, endeavored, by his own per-

sonal application, to buy the trees standing on the property

from Cox who then owned the premises, but was unsuccessful,

and he subsequently bought them through a real estate

broker, for the price of $125. The affidavit further states

that the felling of the trees cut down by Dunster has injured

the property to the amount of $1000 or more. There is in

these statements no evidence of fraud on the part of Dunster,

but the contrary. He appears to have fairly bought the trees,

making the best bargain he could for them. There is no

room for any suspicion of collusion between him and Cox.

The injunction will be modified, so as to be confined to the

timber standing or growing at the time of service of the in-

junction.

The Trades Savings Bank vs. Freese and others,*

1. There can be no foreclosure unless all the parties entitled to the mort-

gage money are before the court.

2. To a suit to foreclose a mortgage given to A and his wife jointly,

brought by the holder of the mortgage under assignment from A's execu-

tor, in which the widow did not join, the widow is a necessary party

defendant.

On demurrer to bill to foreclose.

Mr. B. Gummere, for the demurrer,

Mr. F. Kingman, contra.

* Cited in JMutiud Life Jus. Co. v. Slurges, 5 Stew. 683.
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Trades Savings Bank v. Freese.
|

The Chancellor.

The bill is filed for foreclosure and sale of mortgaged

premises in the city of Trenton. The mortgage was made
by Jacob R. Freese to Isaac Freese and Hannah Freese, to

secure the payment of $10,000, with interest, according to

the condition of his bond to them, of the same date with the

mortgage. The bill states that Isaac Freese subsequently died,

and that his executors assigned the mortgage to one Edward B.

Newbern, by whom it was assigned to the complainants. It

further states that the bond and mortgage were originally

given to Isaac Freese to secure the return by the mortgagor to

him, of certain municipal bonds loaned by him to the former,

and that on the mortgagor's failure to return the bonds, it

was agreed between them that the bond and mortgage should

stand as security for $10,000 (which was agreed to be the

value of the bonds), as a loan, with interest. It further

alleges that the bonds were the sole property of Isaac

Freese, and that Hannah Freese had no interest therein, nor

in the bond and mortgage, except such as she derived under

the will of Isaac Freese, whose wife she was, and whom she

survived; and it claims that, therefore, the executors had

full power to assign the bond and mortgage to Newbern, and

to dispose of the proceeds of the assignment according to the

provisions of the will. The defendant, Jacob R. Freese,

demurs, on the ground that Hannah Freese is a necessary

party. The grounds on which the complainants claim that

the executors had power to assign the interest of both mort-

gagees are, that one or two, or more, joint mortgagees may
assign the interest of both or all, without the concurrence or

knowledge of the other or others, and that such assignment

will convey a full and complete title to the mortgage and

the money secured by it, to the assignee. The cases cited in

support of this proposition are cases in which the mortgage,

or other chose in action, was made to or held by the mem-
bers of a commercial firm and was the property of the

copartnership, and was assigned and delivered over, accord-

ingly, by one or more members of the firm in the name and
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on behalf of the copartnership. Such assignments derive

their validity under the law of partnerships, by which one

partner is the representative of all ; and on the like principle,

assignments by one of two or more executors, of choses in

action which were the property of the testator, are good.

Coote on Mortgages 511. But where the right of one of

several mortgagees to represent all does not exist, the

assignment by him, without the concurrence of the others,

cannot affect their interest. It is laid down as a rule in

equity, that if two or more persons advance their own

moneys on mortgage, whether in equal proportions or not,

and the mortgage is limited to them so as to create a joint

tenancy at law, they will nevertheless be considered in

equity as tenants in common, and there will be no survivor-

ship between them. Coote on Mortgages 163; Story's Eq,

Jur.y § 1206. The consequence is that if a mortgage be

made to two or more persons, trustees, without notice of the

trust on its face, so that they appear to have made the

advances of their own moneys, and one of them die before

the mortgage money is paid, the concurrence of the executor

or administrator of the deceased mortgagee is necessary in

the discharge, if there be no provision to the contrary in the

instrument. Coote on Mortgages 163. In Vickers v. Cowett,

1 Beav. 529, the court said that it was well established, that

where money is advanced by several persons jointly on a

security, though the right to it survives at law, yet the same

rule does not prevail in equity. The cause was directed to

stand over until the executors of a deceased mortgagee should

have been made parties. The surviving mortgagee was a

party. See Fisher on Mortgages 209, 212. In Freeman v.

Scojield, 1 C. E. Green 28, it was held, however, that in

such case the survivor alone may sue in equity, as he must

at law. The suit in that case was by the survivor of two

mortgagees. The executor of the deceased mortgagee had

not been made a party. The objection for want of parties

was not made until the final hearing. The necessity of

making the executor of a deceased mortgagee a party to a
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bill filed by the survivor under some circumstances, was

recognized in that case, and it was said that it would, per-

haps, have been more in accordance with the practice of the

court if the survivor and the executor of the deceased mort-

gagee had joined as complainants. That case does not rule

the present one. Here, the right to assign the entire interest

is not claimed on the ground of survivorship. Hannah
Freese survived her husband.

The debt, according to the mortgage, is a joint one ; and

in cases of joint debts or claims, all persons having a com-

munity of interest in the claims or liabilities, and who may
be affected by the decree, are to be made parties. Story's Eq.

Pl.j §§ 159, 169. All persons whose interests are involved

in the issue, and who must necessarily be affected by the

decree, are necessary parties. Pence v. Pence, 2 Beas. 257

;

Story's Eq. PL, § 72. Hannah Freese is therefore a neces-

sary party to the suit. Her right to an interest in the debt

is denied by the bill, not on the ground of any alleged trans-

fer or extinguishment of her apparent interest, but on the

ground that she never had any beneficial interest. Under

these circumstances it was the duty of the complainants, who
claim adversely to her, to have made her a party defendant.

Freeman v. Scofield, supra. The rule is that there can be

no foreclosure unless all the parties entitled to the mort-

gage money are before the court. Story's Eq. PL, § 201 ; 1

Dan. Ch. Pr. 211.

The demurrer will be sustained.

Bowne vs. Rittee.*

1. The ordinary method of compelling a purchaser at a sale under aa

order of court, who has signed an acknowledgment of the purchase, to com-

plete it, is by an order to show cause why an attachment should not issue

against him as for contempt.

* Cited in Snyder v. Blair, 6 Stew. 210 ; Townshend v. Simon, 9 Vr. 244.
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2. But the parties in interest may, if they see fit, file a bill for specific

performance, and sometimes the court will, itself, in a case of doubt, and

where the ends of justice will be served by it, give that shape to the liti-

gation.

3. Such a bill, filed without direction of the court, is not liable to

demurrer by the purchaser on the ground that there is a more summary
method of compelling him to abide by his contract.

4. The officer making a judicial sale, representing all the parties in

interest, is the only necessary party complainant to a bill to enforce per-

formance of an agreement to purchase.

5. On a contract which provides for the payment of interest but fixes

no rate, the law fixes it at the legal rate.

On demurrer to bill for specific performance.

Messrs. Parker and Gummere, for the demurrer,

Mess7's. Stone and Jackson, contra.

The Chancellor.

In a suit in this court for partition of land in Union county

between tenants in common, the complainant was appointed

commissioner to sell the property. Pursuant to the order of

this court he put up the property for sale at public auction,

and it was struck off and sold to the defendant who was the

highest bidder. The latter signed an acknowledgment of his

purchase, and gave his check for the amount of the deposit

required by the conditions. The check was dishonored, and

the deposit remains unpaid. The complainant duly reported

the sale to the court and it was confirmed, and he was directed

to execute and deliver a deed to the defendant on his comply-

ing with the terms of the sale. The defendant refusing to

complete his purchase, the bill in this cause was filed to com-

pel specific performance of his agreement. He demurs for

want of equity, want of parties, and for uncertainty in the

terms of the agreement. The ordinary method of compel-

ling a purchaser, under circumstances such as are presented

by this case, to complete his purchase, is by order to show
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cause why an attachment should not- issue against him as for

contempt. Brasher^ Executors v. Cortlandt, 2 Johns. Ch. JR,

505; Wood v. 3Iann, 3 Samn. 318; Cazet v. Hubble, 36 N.

Y. 677 ; Bennei's Prac. 168 ; Hoffman's Mast, in Ch. 234,

235; Silver v. Campbell, 10 C. iiJ. areen 465.

The advantages of tiiis method are so obvious, it is so expe-

ditious, fair, and comparatively inexpensive, that it is favored

by the court in the interest of all parties. It affords the pur-

chaser full opportunity to present and support his objections,

and it does speedy justice between the parties. But the parties

in interest may, if they see fit to do so, file a bill for specific

performance, and sometimes the court will, itself, in a case of

doubt and where the ends of justice will be served by it, give

that shape to the litigation. Gordon v. Saunders, 2 MeCoj'd's

Ch. 151. Ely V. Perrine, 1 Green's Ch. R. 396, was a suit

for specific performance, brought under circumstances similar

to those which are presented by this case, by a sheriff, against

a purchaser who had purchased land at a sale by the sheriff

under a fieri facias out of this court and refused to complete

his purchase. It does not appear by the bill in the present

case, whether the bill was or was not filed by direction of the

court. But admitting that it was filed without the direction

of the court, that fact cannot avail the defendant. The state-

ments of the bill (which, on demurrer, are to be taken as

true,) are sufficient to justify a decree for specific perform-

ance. For aught that appears, the parties to the partition

suit are the promoters of this suit. They, at least, make no

objection to it. It is the purchaser who, having unjustly

refused to complete his purchase, demurs to the bill, on the

ground that there is a more summary method of dealing with

him in the premises, and of compelling him to regard and

abide by his contract.

Nor is there any validity in the objection for want of par-

ties. The contract was between the complainant and the

defendant. The former represents all the parties in the

partition suit, and he sues in his representative capacity. On
payment of the money he could give a complete and effectual
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discharge. N. J. FranhUnite Co. v. Ames, 1 Beas. 507;

Sweet V. Parker, 7 C. E. Green 453 ; 1 Darnell's Ch. Pr.

{m ed.) 224, 230.

The defeudant also raises the objection that the agreement

is uncertain. This objection is based on the provision in the

agreement, that the purchaser should pay interest (without

naming the rate) on the balance of the purchase money re-

maining after deducting the deposit, from the day of sale. It

is established that upon a contract which provides for the pay-

ment of interest, but fixes no rate, the law fixes the rate at the

legal rate. Griffith v. Clute, 4 Halst. 264. There is no un-

certainty in the contract.

The demurrer will be overruled, with costs.

Case and" others vs. Aenett and others.

1. Machines in a factory held not to be fixtures, aud not subject lo me-

chanics' liens as part of the realty.

2. By a decree in a foreclosure suit certain machines on the mortgaged

premises, regarded as fixtures so far as the complainants' mortgage was

concerned were sold with the premises to raise the amount due on that

mortgage which was undisputed. The balance of the money was to be

brought into court to abide the event of litigation between defendants. The

owners of the premises had filed their answer, and also a cross-bill in that

suit against lien claimants, their co-defendants, insisting the machines were

not a part of the realty. Held, in the suit under the cross-bill, that the

eflTect of the decree for sale in the foreclosure suit was only to transfer the

litigation between the parties to the cross-bill from the property to the

surplus, and not to affect the rights therein of the complainants to the

cross-bill.

3. In the disposition of such surplus the complainants were held to be

entitled to receive not the full value of the machines at the time of the sale,

unless the property was sold at a full price, but an equitable proportion of

the surplus, having due regard to the depreciation of the whole property

in the sale, if it, in fact, brought at the sale less than its value.
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Mr. G. A. Allen, for complainants.

Mr. C A. Skillman, for defendants.

, The Chancellor.

The only questions presented on the hearing were, whether

certain machines which were put into the factory building on

the mortgaged premises, and which were sold with it under

the decree in the original suit, were subject to the mechanics

lien claims of the defendants against the building and land

on which it is situated ; and whether, if they were not, the

complainants should be decreed to receive out of the money

in court (the surplus of that sale, after payment of the mort-

gage debt and costs of the complainant in the original suit,)

the value of the machines. The original suit was brought

for foreclosure and sale of the premises under the mortgage

of Ruloff Van Dyke, the complainant therein. The parties

to this suit were defendants in that action. The complainants

in this suit, which was commenced by cross-bill, were made

defendants in the original suit by reason of the ownership,

by each of them, of an undivided share of the factory and land

subject to the Van Dyke mortgage. When they bought their

interests in the factory premises, there were mechanics lien

claims in existence but not yet filed, and of which they had

no notice, in favor of the defendants to the cross-bill. They

afterwards put into the factory, for use therein, certain ma-

chines. The lien claimants insisted in the original suit, and

also in the cross suit, that those machines were subject to their

liens. The complainants in the cross suit insisted, as they

did in their answer in the original one, that the machines

were not part of the realty, and therefore were not subject to

the liens. By a decree made on the 7th of December, 1869,

in the original suit, it was ordered that the mortgaged prem-

ises be sold, and after payment ont of the proceeds of the

amount due Van Dyke on his mortgage, which was the first

encumbrance, and as to which there was no dispute, the

balance be brought into court. The property, including the
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machines in question, was sold accordingly, and the surplus

deposited in court.

The machines were not so fixed to the factory as to consti-

tute part of the realty. They were of a like character with

the machines in Rogers v. Brokaw, 10 C. E. Green 496, and

fixed to the premises in like manner. The mechanics' liens,

therefore, did not attach to them.

They were sold with the mortgaged premises, being re-

garded as fixtures resulting to the benefit of the mortgagee.

The effect of the decree under which the premises were sold

was, and was intended to be, to transfer the litigation between

the parties to the cross-bill, which had then been filed, (it was

filed July 6th, 1869,) from the property to the surplus. The
right of the complainants in the cross-bill cannot be affected

by that action of the court, except- so far as they are compelled

to submit to the loss occasioned by the sale of their property

against their will, and to being deprived of the use of the pro-

ceeds of it for the long period of time which has clasped since

the sale. To that they are compelled to submit, as a neces-

sity of judicial proceedings. They are entitled to receive,

not what can be shown to have been the value of the machines

at the time they were sold, unless the property was sold at a

full price, but the amount which equitably should be awarded

to them out of the surplus in respect to the machines, having

due regard to the depreciation of the whole property in the

sale, if it, in fact, brought at the sale less than its value.

There will be a reference to a master to determine what

such equitable amount is.*

Mulock vs. MuLocK.f

1. The rule that, where the answer fully denies the equity of the bill,

the injunction will be dissolved, is not inflexible. The dissolution of the

injunction rests in the discretion of the court. In this case, under allega-

tions of gross fraud, and of abuse by a son of confidential relations exist-

* Decree reversed, 2 Stew. 309. f Cited in Ramsey v. Smith, 5 Stew. 31

;

Pope V. Bdl, 8 Stew. 3.
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ing, according to his own admission, between himself and an aged mother

in procuring conveyances of property from her to himself, with circum-

stances of suspicious character, the injunction was retained till the hearing.

2. The affidavit of a third party annexed to an answer, cannot be read

upon a motion to dissolve an injunction upon the answer where the com-

plainant's affidavit alone is annexed to the bill.

Motion to dissolve injunction.

Mr. John Whitehead, for the motion.

Mr. Oscar. Keen, contra.

The Chancellor.

The gravamen of the bill is fraud. The parties are mother

and son. The bill states that the defendant lived with and

was the confidential agent of his mother in the management

of her real and personal property ; that, as such, he attended

to the preparation of all papers to be executed by her in the

management of her estate, and had the entire management of

her property ; that he has failed to account for a large sum
of money collected by him for her as her agent, and that she

has recently discovered that two deeds of conveyance, per-

porting to have been executed by her, and to convey to him

four valuable improved lots of land in Newark belonging to

her, are on record. She alleges that she never executed those

<ieeds with the intention of doing so, and that she never

knowingly executed them at all, and that if she signed them,

her signature was obtained by the defendant by fraud ; and,

further, that, if she executed them at all, it must have been

on the supposition that they were releases or assignments, or

something of that sort, proper to be executed in the course of

the management of her property. She is a widow, and is

over eighty years old. The defendant is about thirty-six

years of age. He, by his answer and affidavit annexed

thereto, alleges that the deeds in question were not procured

by any fraud, but were the voluntary and unsolicited act of

his mother, who intended, by means of those conveyances, to
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advance him, in accordance with her promise to his father on

his death-bed, to the extent of the property thereby conveyed,

beyond the other children, his three sisters, in their participa-

tion in their father's estate; all of which his mother held

under his father's will, and which, with its accumulations,

constituted all of her property. He admits that he was her

confidential agent, and, as such, has been in the habit of col-

lecting her rents, paying her bills, attending to the sale of her

property and the investment of her money, and to the pre-

paration of papers to be signed by her, such as deeds, bonds,

releases, assignments, checks, and all other instruments re-

quired to be executed or signed by her in the management of

her property, and that he has, to a certain extent, had the

management of her estate. It appears that he lived with her

in the city of New York up to the month of August last,

when he left her and came to Newark to live. One of the

deeds is said to have been executed in October, 1871, and the

other in March, 1872. It is said that both of them were

left for record by a man by the name of Riker, living in

Newark, who then and subsequently, as the defendant alleges,

•acted as the complainant's agent for her Newark property.

They were not delivered to the defendant until after the bill

in this cause was filed, when he obtained them from Riker.

The complainant received the rent for the property up to the

time when the defendant left her house. The defendant

admits that her receipt of the rent was not by virtue or in

pursuance of any agreement or arrangement between her and

him on the subject. He was supported by her while he lived

with her. Riker's affidavit is annexed to the answer, but

under the rule it cannot be read on this motion. Gariss v,

Gariss, 2 Beas. 320. Notwithstanding the answer may be

regarded as denying all the equity of the bill, there are con-

siderations which lead me to refuse this motion. The com-

plainant alleges gross fraud. The confidential relation be-

tween the parties is admitted. Notwithstanding the alleged

deeds, the complainant has had possession of the property

and dealt with it as her own up to the time the defendant
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left her house. He never had possession even of the deeds

until after the commencement of this suit. He gave no con-

sideration for the conveyances, as he admi'ts. Considering all

the circumstances, the case appears to be one in which the

injunction should be retained until the hearing.

The Mercer and Somerset Railway Company vs. The
Delaware and Bound Brook Railroad Company.*

1. Under the provisions of the " act to authorize the formation of rail-

road companies and regulate the same," prescribing the mode of proceed-

ing for condemnation of lands ; upon filing the report of the commission-

ers, and payment of the amount awarded to the party entitled thereto,

or, on their refusal to accept it, upon payment thereof into the Circuit

Court of the county where the lands lie, the company may enter at once

into possession of the land condemned, and proceed with the construction

of their road at any time before an appeal is taken from the report.

2. The fact of the existence of an appeal, taken after the amount of the

award has been paid into court and the company has entered into posses-

sion of the condemned premises, does not deprive the company of the

right to possession until after the trial of the appeal and payment or

tender (and on refusal, payment into court,) of the amount of the verdict

of the jury.

On order to show cause why injunction should Dot issue.

On bill and answer, and affidavits.

Mr. E. T. Green and Mr. B. Gummere, for complainants.

Mr. A. Browning, for defendants.

The Chancellor.

The complainants pray an injunction to restrain The Dela-

ware and Bound Brook Railroad Company, and Lewis H.

Taylor, a director of that company, from taking or maintain-

* Cited in Bedman v. Phila., Marlton and Medford B. B. Co., 6 Slew. 168.
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ing possession of laud of the complainants, in Mercer county,

under a condemnation made at the instance and for the

benefit of the defendant company, who are a corporation

under tlie '' act to authorize the formation of raih'oad com-

panies and regulate the same," {Famph. L., 1873, p. 88,)

commonly called the general railroad law. The award of

the commissioners was made on the 4th, and filed on the 5th

of January, instant. The amount of it was, on the 5th,

tendered to the treasurer of the complainants, who refused

to accept it, and on the same day it was paid into the Circuit

Court of Mercer county. The next day the complainants

appealed. They insist that the fact of the existence of the

appeal deprives The Delaware and Bound Brook Company
of all right to present possession of the condemned premises,

and that the latter will not be entitled to possession under

the act until after the trial of the appeal shall have taken

place, and they shall then have paid or tendered (and on

refusal, |)aid into court) the amount of the verdict of the

jury. For this construction they rely on the following pro-

viso in the thirteenth section of the act :
" Provided, that

in no case whatever shall said company, incorporated under

this act, enter upon or take possession of any land of any

person or persons for the purpose of actually constructing

said railroad, or of making any erections or improvemeuta

whatever, or otherwise appropriating said lands to the use of

any company incorporated under this act, until they have

paid to the party or parties entitled to receive the same the

amount assessed by the commissioners as the value of such

land, or damages, in case the report of the commissioners is

not appealed from; or, if the same is appealed from, then the

amount which shall be found by the jury by whom the

issue shall be tried ; but in case the party or parties entitled

to receive the amount assessed by the commissioners, in case

there shall be no appeal, and in case of appeal, the amount

found by the jury, shall refuse, upon tender thereof being

made, to receive the same, or shall be out of the state, op

under any legal disability, then the payment of the amount

Vol. XI. 2 g
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assessed or found, as aforesaid, into the Circuit Court wherein

the said lands lie, shall be deemed a valid and legal pay-

ment." The twelfth section of the act provides, that in case

the company cannot agree with the owner or owners of any

land or materials required for the use of the former for the

construction of their road, for the use or purchase thereof,

or in case, by reason of the legal incapacity or absence of

such owner or owners, no agreement can be made, proceed-

ings for condemnation may be taken ; that the report of the

commissioners, or any two of them, with the description of

the land or materials, and the appointment of the commis-

sioners, and their oaths or affirmations, shall be filed in the

clerk's office of the county in which the land or materials are

situated, there to remain of record ; and that thereupon, and

on payment or tender of payment of the amount awarded,

as subsequently provided in the act, the company shall be

empowered to enter upon and take possession of the lands and

materials for the above mentioned purposes ; and that the

report, or a copy thereof, certified by the clerk of the county,

and proof of payment, or tender of the amount awarded,

shall, at all times, be CMisidered as plenary evidence of the

right of the company to have, hold, use, occupy, possess and

enjoy the laud or materials, and of the owner or owners, to

receive the amount of the valuation, with interest and costs.

The section gives to each party an appeal to the next Circuit

Court of the county wherein the land or materials may be.

The thirteenth section provides for the proceedings on the

appeal and for the trial of the issue by a jury. It expressly

provides that the application for a jury (by which is meant

the appeal) shall not prevent the company from taking the

land, on filing the report ; and then follows the proviso above

quoted, and the further proviso that the party or parties enti-

tled to receive the amount assessed by the commissioners

may, upon tender thereof being made, receive the same

without being barred thereby from his or their appeal

from the report of the commissioners; and on such tender, or

payment of the money into court in case it be refused, the
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oompany shall be empowered to enter upon and take posses-

sion of the lands, and proceed with the construction of their

road.

As before stated, the amount awarded by the commissioners

was tendered by the Delaware and Bound Brook Company to

the treasurer of the complainants on the day on which the

report was filed ; and then, it having been refused, they paid

it into the Circuit Court on the same day, and on that day

took possession of the premises. The appeal was not taken

until the next day. On the tender and refusal, and payment

of the money into court, the Delaware and Bound Brook Com-

pany, (the report, appointment and oaths having been filed,)

were, under the act, entitled to take possession of the premises.

There was then no appeal. That the legislature intended

that the company should have the right to take possession

on payment of the amount assessed by the commissioners,

if accepted ; or, if not accepted, on payment of it into court

;

is manifest from the provision in the twelfth section, that

the company, on payment or tender of payment of the amount

awarded by the commissioaers, shall be empowered to enter

upon and take possession of the premises, and the pro-

vision in the thirteenth section that the application for a

jury (the fact that an appeal has been taken) shall not prevent

them from taking the land on filing the report; and from the

declaration in the concluding proviso of the last mentioned

section, that, on tender, or payment of the amount assessed by

the commissioners into court in case it be refused, the com-

pany shall be empowered to enter upon and take possession

of the land, and proceed with the construction of their road.

The legislature did not intend that in case tender of the

amount assessed by the commissioners was made before an

appeal, and the company duly entered into possession, they

were to be liable to be ousted by reason of an appeal subse-

quently taken. The owner may, under the last proviso of

the thirteenth section, take the amount assessed, and then

appeal. By the proviso relied upon by the complainants, the

legislature intended to require payment of the amount which,
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at the time of tender, shall have been fixed, either by the

award of the commissioners or by the verdict of the jury, as

the amount which the owner is entitled to receive.

At the filing of the bill, the defendant company were in

possession of the premises and had laid down their track upon

them, and they are using it in the construction of their road.

If there were doubt as to the construction to be put upon

the proviso in question, the existence of such doubt would not

be enough to induce this court to interfere with the defendants

in their possession, but the complainants would be left to their

remedy at law. Erie R. Co. v. Del., Lack. & West. R. R. G?.,

6 C. E. Green 283 ; Pichert v. Ridgejield Park R. R. Co., 10

O. E. Green 316.

The order to show cause will be discharged, and the bill,

which is for injunction only, will be dismissed, with costs.

Besson and others vs. Eveland and others.*

1. Where the husband uses the money of his wife in paying for land the

title to which he takes in his own name, a trust will arise in favor of the

wife which a court of equity will protect against the husband's creditors
;

but the design of the parties to create the trust must clearly appear, and

the conduct of the wife be free from suspicion.

2. But where the husband has taken the title to property in his own

name, with his wife's knowledge, and she has permitted him for years to

represent the property to be his, and upon such apparent ownership to

obtain business credit and standing, equity will not protect the property

from the husband's creditors, even if the design to create a trust in favor

of the wife were clearly established by the evidence.

3. He who is silent when conscience requires him to speak, will not be

permitted to speak when conscience requires him to be silent. And every

transaction falls fairly within the operation of this maxim, where an in-

nocent person, exercising reasonable prudence, has been misled to his

injury by false lights or appearances, held out with the consent or knowl-

edge of the person subsequently alleging that the true state of affairs was

totally different from what it seemed.

* Cited in Budd v. Atkinson, 3 Stew. 532 ; Liiers v. Brunjes, 7 Stew. 21

;

City National Bank v. Hamilton, Id. 162.
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4. A claim of a trust in favor of the wife, to property conveyed to the

husband absolutely, should always be regarded with a watchful suspicion,

and when attempted to be asserted against creditors upon the evidence of

the parties themselves uncorroborated by other proof, it should be rejected

at once, unless the statements are so full, clear and convincing as to make
the fairness and justice of the claim manifest.

On bill, answer and proofs.

Mr. John C. Besson, for complainants.

Mr. S. B. Ransom, for defendants.

The Vice-Chancellor.

Two of the defendants are husband and wife. • The object

of the bill is to subject certain lands, held by the wife, to the

payment of a judgment recovered by the complainants against

her husband. The lands consist of two tracts, situate at

Bergen Point, in Hudson county, and were, at one time,

owned by the husband, the first having been conveyed to him

in May, 1867 ; and the second in October, 1869. They were

mortgaged in December, 1871, by the husband, to secure the

payment of a bond executed by him alone to his wife's

brother for ^5500. The husband continued to hold the title

until March 19th, 1874, when he, together with his wife, made

a conveyance to her brother, who held the $5500 mortgage,

which was then surrendered for cancellation. The brother

conveyed to the wife March 31st, 1874. It is admitted the

object of the conveyance to the brother was to put the title

in the judgment debtor's wife. The brother swears when he

conveyed to the wife he received $5500 in payment of his

mortgage. This was at least $700 less than the amount due

on the face of the papers. It does not appear whose money

was used in making this payment. It is not shown the wife

had any except that alleged to have been used in the purchase

of the lands. The sum was a large one, sufficiently so to be

easily traced ; if it belonged to her, the fact should have been

shown, and also how she obtained it originally. The debt
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the complainants are seeking to have charged upon the lands

was contracted in 1871 ; a suit was commenced for its recov-

ery, Apj'il 18th, 1874, and judgment recovered on the 25th

of the following June. It is admitted the judgment debtor

was hopelessly insolvent when the conveyances were made.

Under this state of facts, it is perfectly clear the complain-

ants are entitled to a decree nullifying the deeds as to them,

and enforcing their judgments against the lands. No further

proof of a fraudulent or dishonest purpose is necessary. With-

out further inquiry into causes or motives, the law justly de-

clares a fraudulent design shall be imputed to such conduct

by a debtor, until removed by clear and convincing evidence.

The defendants have assumed that burden in this case. They

attempt to show that these lands were paid for with the wife's

money ; that the title was taken in the name of the husband

for their more convenient management, with an understand-

ing between the husband and wife he was to hold them in

trust for her until she required a conveyance made to herself,

and that the conveyances in dispute were made in execution

of this trust.

The wife has not attempted to maintain her claim by her

own testimony ; the case stands on the evidence of the husband

alone. His story, substantially, is this : Some time prior to

1861, he purchased land at Hampton Junction, Hunterdon

county, with his wife's money, derived from her father's

estate, took title in his own name, held it for some years, then

sold it for $2000 ; two or three years afterwards, took the

$2000, with the interest accumulated on it, and some other

of his wife's money, amounting together to $3000, and pur-

chased the lands at Bergen Point. He further states, when

he removed to Bergen Point he was worth, in his own right,

about $3000, which was then invested in government bonds,

and notes, and that he used his own money in establishing

the business at that place. There is no evidence showing he

was engaged in any business at Bergen Point, or elsewhere,

requiring the outlay of capital, until January 1st, 1871 ; and
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no reason is assigned for investing his wife's money, rather

than his own, in the purchase of laud.

It has been held, where a husband uses the money of his

wife in payiug for land, the title to which he takes in his own

name, a trust will arise in favor of the wife which a court of

equity will protect against the husband's creditors. Lathrop

V. Gilbert, 2 StockL 344. But, in the case just quoted, it ap-

pears it was the design of the parties to liave the land conveyed

to the husband in trust for the wife, and to have the trust

expressed on the face of the deed. The scrivener who drew

the deed, received instructions to draw it in that form, but

from inadvertence or ignorance, failed to do so. It does not

appear the wife knew the deed did not show her interest in

the land, nor that it held her husband out as absolute owner

of the property. Nor does it appear that the deed was re-

corded.

In the case under consideration both deeds, made to the

husband, were recorded soon after their execution, and if the

husband can be believed, his wife knew they were made to

him, and that she was permitting him to hold himself out to

the world, constantly, as the absolute owner of the lands, and

to incur debts on the credit which such ownership gave him.

It is clear, the debt the complainants are now seeking to re-

cover was coutracted, in part at least, on the credit which the

debtor obtained as the apparent owner of these lauds. She

knew he was engaged in a business necessarily attended with

hazard, and in the prosecution of which he would incur debts.

Having constantly consented he should hold himself out to

therworld as the owner of this property and contract debts

on the credit of it, up to the very hour of his disaster, it

would be against the plainest principles of justice, and utterly

subversive of every thing like fair dealing, to permit her to

step in now and withdraw from the process of the law, put

in motion by his creditors, the very property she had per-

mitted him, year after year, to represent to be his, and the

;\p}>arent ownership of which had given him his business

credit and standing. Chief Justice Marshall, in Sexton v.
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Wheaton, 8 Wheat. 229, says :
" A wife, who is herself the

instrument of deception, or who contributes to its success by

countenancing it, may, with justice, be charged with the con-

sequences of her conduct." The rule thus stated, is simply a

reasonable application of that great maxim of justice, which

declares that he who is silent when conscience requires him

to speak, shall not be permitted to speak wiien conscience

requires him to be silent. Fonbl. Eq. 163 ; 2 Smith's Lead.

Cases 660; Wendell v. Van Rensselaer, 1 Johns. Ch. 353.

It is most frequently invoked against persons who, having

a valid title to land, stand by knowingly, but passively, and

permit some other person, also asserting a title to it, to make
title to an innocent purchaser, without warning the purchaser

of their rights ; but every transaction falls fairly within its

operation, where an innocent person, exercising reasonable

prudence, has been misled to his injury by false lights or

appearances held out with the consent or knowledge of the

person subsequently alleging that the true state of affairs was

totally different from what it seemed.

On the question of fact, whether the money used in the

purchase of the land was or was not the property of the wife,

I think the defence is without substance or merit. Claims of

this kind should always be regarded with a watchful sus-

picion, and when attempted to be asserted against creditors

upon the evidence of the parties tiiemselves uncorroborated

by other proof, they should be rejected at once, unless their

statements are so full, clear and convincing as to make the

fairness and justice of the claim manifest. Any other course

will encourage fraud and multiply the hazards of most busi-

ness ventures. The evidence here does not approach this

standard. As before stated, the defence rests on the testi-

mony of the husband alone. His statements in support of

the main point, are of the most general and indefinite charac-

ter. The only information he furnishes respecting the acqui-

sition of a separate estate by his wife, is his statement that

the house and lot at Hampton Junction was paid for with his

wife's money, derived from her father's estate; but how much
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she obtained, whether $50 or $5000, when it was received,

what use was made of it between the time it was paid and its

investment by him in land in his own name, and who con-

trolled, used and possessed it until invested in land, no in-

formation whatever is given.

Two letters were oflfered in evidence, written by the hus-

band to the counsel of complainants after tiieir claim was in

his hands for collection, but before suit was brought, the first

dated February 16th, 1874, and the second March 14th,

1874, in both of which the writer speaks of having ha'd his

title to the lands in controversy examined for the purpose of

procuring a loan ; and in the last he says his title has been

found all right, that there are two sources from which he is

expecting a loan, one or the other of which will surely give

him the money by the 1st of the following April. The rep-

resentation of ownership of the lands, made in these letters, is

in direct conflict with the claim he makes, under oath, in

behalf of his wife. This contradiction impairs his credibility.

He is not a trustworthy witness, and it may be added, his

evidence is impeached by almost every fact connected with

the title to and enjoyment of these lands.

The deed made to the wife's brother was executed in the

presence of the solicitor who drew the defendants' answers.

It was executed by both husband and wife. The solicitor

doubtless drew it. I cannot suppose the claim now set up

was then disclosed. If it had been, I do not believe she

would have been permitted to join in the execution of a con-

veyance of land of which she was known to be the equitable

owner.

The case, in its substantial features, is identical with that of

Clarke v. McGeihan, 10 C. E. Green 423, and must be decided

in the same way.

The evidence shows clearly, the conveyances sought to be

avoided were made to defraud creditors. I shall, therefore,

advise a decree nullifying them as to the complainants. The

complainants are entitled to costs against the husband and

wife.



474 CIASES IN CHANCERY.

Klein v, Jewett.

The decree must be taken subject to the rights of Joseph

A. Haynes, under the mortgage made to him July 1st, 1874^

for $2000. Although it was executed and registered subse-

quent to the recovery of the complainants' judgment, it is not

shown, or attempted to be, he is not a boyiafide mortgagee for

value, without notice.

KiiEiN and wife vs. Jewett, Receiver of the Erie Railway

Company.*

1. Where an injury results from the default or misconduct of a receiver

appointed by a court of equity, while acting under the color of the author-

ity of the court—there being no dispute as to the power of the court to

make the order under which he claims to have acted—the court may, in

its discretion, either take cognizance of the question of the receiver's lia-

bility and determine it, or permit the aggrieved party to sue at law.

2. But if the power of the court to make the order is disputed, the court

then has no choice : it must assume exclusive jurisdiction, and inhibit

the aggrieved person from seeking redress against the receiver in any

other tribunal.

3. A receiver operating a railroad under the order of a court of equity

stands, in respect to duty and liability, just where the corporation would

were it operating the road ; and the question, whether or not the receiver

is liable for negligence, must be tested by the same rules that would be

applied if the corporation was the actual party defendant before the court.

4. To permit a train to pass on a track between a depot and another

track on which a passenger train was standing while discharging and re-

ceiving passengers, just as passengers were passing from the depot to take

that train, and across which track they were obliged to walk to reach their

train, without any provision having been made on the part of the company

to avert danger

—

held, to have been actionable negligence.

5. Held, that there was no contributory negligence in this case, barring

a right of action under the sixty-seventh section of the act concerning

railroads.

6. The rule that any person who goes upon a railroad track incau-

tiously, or without using all reasonable precaution to escape injury,

assumes the hazard, and if injury ensues, is without remedy, is t(* be

applied in determining the liability of a railroad corporation where "he

* Cited in Penna. B. JR. Co. v. Eighter, 13 Vr. 184.
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injury is sustained by a person while crossing the track on a public high-

way, but it has no application to a case where, by the arrangement of the

corporation, it is made necessary for passengers to cross the track in pass-

ing to and from the depot to the cars.

7. When a railroad company has created extra danger it is bound to

use extra precautions, and the precautions to be adopted must be adequate

to insure the safety of every passenger who exercises ordinary care.

8. Damages for injuries arising from negligence of a railroad company
must cover present loss and that which may arise from future incapacity

j

they must also embrace compensation for pain and suffering.

9. A married woman can only recover damages for her personal injury

and suffering. The loss of income from her incapacity, and the expenses

of her cure, must be recovered by her husband.

10. The damages and costs, directed to be paid out of the current earn-

ings of the road ; the injuries having been inflicted while the road was

under the control of a receiver.

On petition for leave to sue the receiver at law.

Mr. T. M. Moore, for petitioners.

Mr. R. Wayne Parher and Mr. C. Parker, for receiver.

The Vice-Chancellor.

The petitioners in this case allege they have sustained

serious personal injuries in consequence of the negligence of

the employees of the receiver of the Erie Railway Company,

and they ask a remedy for the recovery of their damages,

either in this court, or that they may be permitted to sue at

law. I think the rule may be considered settled, that where

an injury results from the default or misconduct of a receiver

appointed by a court of equity, while acting under color of

the authority of the court—there being no dispute as to the

power of the court to make the order under which he claims

to have acted—the court may, in its discretion, either take

cognizance of the question of the receiver's liability and

determine it, or permit the aggrieved party to sue at law.

But if the power of the court is disputed, the court then ha&

no choice; it must assume exclusive jurisdiction, and inhibit
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the aggrieved person from seeking redress against the receiver

in any other tribunal. Any other course, when its jurisdic-

tion is assailed, would be an abandonment by the court of

both its power and dignity. Asion v. Heron, 2 Mylne &
Keen 390; Parlcer v. Browning, 8 Paige 388. In this case

the power of the court is not questioned, and the parties have

consented that the matter in controversy shall be determined

here.

It was not seriously disputed, the receiver must be held

liable if actionable negligence was shown. Upon principle,

it would seem to be clear that no person can be permitted to

exercise the rights and powers of a common carrier, espe-

cially when they embrace the franchises granted to a railroad

corporation, except subject to the duties and liabilities of

common carriers. Whether the receiver is regarded as the

officer of the law, or the representative of the proprietors of

the corporation, or its creditors, or as combining all these

characters, he is entrusted with the powers of the corporation,

and must therefore necessarily be burdened with its duties

and subject to its liabilities. There can be no such thing as

an irresponsible power exerting force or authority without

being subject to duty, under any system of laws framed to do

justice. It is an inseparable condition of every grant of

power by the state, whether expressed or not, that it shall be

properly exercised, and that the grantee shall be liable for

injuries resulting, directly and exclusively, from his negli-

gence in its use.

Both upon principle and authority, I think it must be

held that a receiver, operating a railroad under the order of

a court of equity, stands, in respect to duty and liability,

just where the corporation would, were it operating the road,

and the question whether or not the receiver is liable for

negligence, must be tested by the same rules that would be

applied if the corporation was the actual party defendant

before the court. Meara's Admir v. Holbrook and Rosevelt,

20 Ohio St R.1S7; 8. C, 5 Am. Reports 633; Blumentkal

V. Brainerd, 38 Vt. 402 ; Paige v. Smith, 99 Mass. 395.
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The petitioners were injured while passing from the depot

at Passaic city, to a passenger train, leaving that place for

New York at thirty-seven minutes after nine o'clock in the

evening. They had purchased tickets giving them a right of

passage to New York on this train. At this point there are

two tracks, and the depot building stands about sixteen feet

east of the exterior rail of the east track. The train to New

York was standing on the west track, making it necessary for

passengers going from the depot to the passenger train to

cross the east track. There was no other means of passage.

The petitioners, on hearing the signal of approach of the

train they intended to take, passed out of the depot with

their two children and a friend who bad the children in

charge to assist them in getting on the train
;
they stepped

from the platform of the depot on the track—the platform

being on a level with the track—just as the passenger train

stopped, and were making their way, diagonally, from the

point where they first Stepped on the track to the platform

between the second and last car of the passenger train, with

their backs to the source of peril, when the locomotive of a

western bound freight train on the east track, running at the

rate of eight or nine miles an hour, struck them, throwing the

husband on one side of the track and the wife on the other, and

seriously injuring both. The proofs show the injuries were

inflicted by the locomotive of an irregular freight train, with-

out number, and that it gave no warning of its approach or

danger until it was opposite the locomotive of the passenger

train, and so close upon the petitioners that they could only

escape by comprehending the danger at the very instant the

signal was given and the exercise of great pr-esence of mind

in the face of sudden and appalling peril ; then its whistle was

blown ; but just at that moment the locomotive of the passen-

ger train was making a very loud noise in letting off steam.

None of the employees of the receiver in charge of the depot,

or either of the trains, seem to have made any provision

whatever to avert the danger of having a freight train pass

this point while the passenger train was there discharging
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and receiving passengers. Indeed, the agent in charge of

the depot seems to have been utterly unconscious of danger^

or criminally indifferent to his duty, for on the arrival of the

passenger train at the depot he was at an ice cream saloon

near there, where he remained until the alarm was sounded.

These facts, in my judgment, establish a clear case of action-

able negligence.

The counsel of the receiver, however, deny the right of the

petitioners to compensation, on the ground that they, in part,

contributed, by the want of ordinary caution, to the injuries

they sustained. They, indeed, assert the petitioners have

been guilty of that description of contributory negligence

which, by statutory provision, deprives them of all right of

action. The 67th section of the act concerning railroads

(Revision 714) declares that if any person shall be injured

wliilst walking, standing or playing on any railroad, such

person shall be deemed to have contributed to the injury and

shall not recover damages therefor ; but it is also declared,

that the rule thereby established shall not apply to any per-

son crossing a railroad at a lawful crossing. It is perfectly

manifest, I think, this statute does not touch the case in hand.

The legislative intent is plain. It was intended to prevent a

recovery by a person who sustained an injury while commit-

ting a trespass in using a railroad as a foot-path or a place

to stand or to play, but the law makers have not said, and I

presume never will say, that a person who is injured by the

negligence of the managers of a railroad while crossing its

track from the depot to the cars, that being the only passage-

way provided, siiail be remediless. Tlie petitioners at the

time of the injury were, by the invitation of the manage-

ment of this road, on a lawful crossing, for a lawful purpose,

using the only means of approach to the cars provided for

the use of passengers. In my opinion, the case does not fall

within eith-er the letter or the spirit of the statute.

It is also said that a railroad track is a place of great

danger; that any person who goes upon it incautiously, or

without using all reasonable precaution to escape injury,
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assumes the hazard, and if injury ensues, is without remedy.

That is undoubtedly the rule to be applied in determining

the liability of a railroad corporation, where the injury is

sustained by a person while crossing the track on a public

highway. Pennsylvania R. R. Co. v. Matthews, 7 Vroom
632. Such places are, in public judgmerrt, points of such

extreme peril, that the law making power has declared all

railroad corporations shall mark them, by public notice, as

places of danger. {Revision 695, § 7.) But this rule has no
appHcation to the case where, by the arrangement of the cor-

poration, it is made necessary for passengers to cross the track

in passing to and from the depot to the cars. They are

bound to provide a way by which passengers may pass in

safety. If the way provided crosses a track, no train should

be permitted to pass over it at the point where passengers are

required to cross it, while a train on the opposite track is

receiving ajid discharging passengers. The mode in which
the trains were run in this instance made disaster almost

absolutely certain. The utmost precaution could scarce4y

have averted, at least, weekly accidents. A running arrange-

ment by which a special or irregular freight train must pass

over the track intervening between the depot a-nd a passen-

ger train on the opposite track, just at the time the passenger

train is discharging and receiving passengers, without the

slightest provision being made for notice t-o be given of the

approach of the freight train, or that it was expected to pass

there at that time, I hope, is a rare novelty in railway man-
agement, and, I think, must be regarded as an example of

gross mismanagement.

There may have been reasons rendering it necessary for

the freight train to pass this point just as the passenger train

was discharging and receiving passengers—none, however,

were shown—but if such necessity existed, it made this point

one of extraordinary peril, and the manager of the road was
bound to provide extraordinary safe-guards. I repeat the

rule, as tersely stated by Chief Justice Beasley in Pennsyl-

vania R. R. Co. V. Matthews, supra—" when the company
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has created extra danger, it is bound to use extra precau-

tions ;" and, it may be added, the precautious to be adopted

must be adequate to insure the safety of every passenger who

exercises ordinary care. The petitioners, in attempting to

pass from the depot to the cars, in the absence of all warning

of danger, had a right to regard themselves in a place of

safety, where they might safely give their whole attention to

the business in hand, and were not bound to be on the lookout

for extraordinary perils created by the gross mismanagement

of the persons in charge of the road.

In my judgment, there was no contributory negligence on

the part of the petitioners.

The question of damaiges in this class of cases is always one

of great difficulty. With regard to some of the elements, the

judgment cannot have anything like a certain guide or meas-

ure. Neither of the petitioners have fully recovered from

their injuries. The duration and extent of their future disa-

bility, nobody can tell ; the physician examined would not

even hazard a decided opinion. The sum awarded must

cover present loss and that which may arise from future inca-

pacity. According to the established rule, it must also em-

brace compensation for pain and suffering. How' can they

be estimated? What rule shall be adopted? What degree

and duration of pain shall be esteemed equivalent to $100,

and what to $ 1000 ? In dealing with such elements of com-

pensation, it seems to me the best conclusions can scarcely be

regarded as productions of the judgment. Both petitioners

sustained serious injuries. Mr. Klein lost two front teeth,

and sustained a fracture of one of the bones of his hip and twa

ribs. He was totally disabled for more than two months, and

cannot now make full time at his work. Mrs. Klein sustained

a fracture of her shoulder blade, and a sprain. She is still

disabled. Several articles of wearing apparel were destroyed.

Mrs. Klein can only recover for her personal injury and suf-

fering. The loss of income from her incapacity, as well as

the expenses of her cure, must be recovered by her husband.
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I think the amount she is entitled to recover is |500, and

that the amount to be recovered by Mr. Klein is $1750.

The injuries having been inflicted while the road was under

the control of the receiver, and he being liable in his official

capacity for the damages, I think they, together with the

taxed costs of the proceedings for their recovery, should be

paid out of the current earnings of the road. The claim, in

my judgment, may be properly included in the expenses in-

curred in operating the road, and should be paid out of the

fund appropriated for that purpose.*

Plummer vs. Keppler and ScANLAN.f

1. On a bill for specific performance the court will grant or refuse its

aid according to the justice of the case; it will never extend its aid to a

suitor who has practiced a fraud, or procured the contract by a misrepre-

sentation of a material fact.

2. An intentional misrepresentation of a fact materially affecting the

value or use of the property, will deprive the party making it of all right

to a remedy in equity.

3. The remedy by specific performance is discretionary ; the question is

not, what must the court do, but wRat, in view of all the circumstances of

the case in judgment, should it do to further justice. When the contract

has been fairly procured, and its enforcement will work no injustice or

hardship, it is enforced almost as a matter of course ; but if it has been

procured by any sort of fraud or falsehood, or its enforcement will be at-

tended with great hardship or manifest injustice, the court will refuse ita

aid.

On final hearing, on bill, answer, and proofs.

Mr. F. W. Leonard, for complainant.

Mr. W. J. Magie, for Mr. Keppler.

Mr. Robert E. Chetwood, for Mrs. Scanlan.

* Decree affirmed, 12 C. E. Gr. 550. f Cited in Johnson v. SomervUle, 6

Slew. 153.

Vol. XL 2 h.
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The Yice-Chancellor.

The complainant asks the specific performance of a contract

whereby he agreed to convey to Mr. Keppler a house and lot

on Grier avenue, in Elizabeth City, at a valuation of $15,750,

and the defendant, in payment of that sum, agreed to pay

$750 in money, to assume the payment of a mortgage for

$7500 on the property to be conveyed to him, and to convey

to the complainant a house and lot on Anna street, in the

same city, valued at $7500. The cash payment was made at

the execution of the contract.

Among the defences set up it is alleged the complainant

procured the contract by fraudulent representations as to the

cost of the house which he had recently built, and as to the

value of the lot whereon it stood. If these facts are estab-

lished, the complainant's prayer must be denied. On a bill

for specific performance the court will grant or refuse its aid

according to the justice of the case; it will never extend its

aid to a suitor who has practiced a fraud, or procured the

contract by a misrepresentation of a material fact. Miller v.

Chetwood, 1 Green's Ch. 208; 2 Chitty's Con. (11 Am. ed.)

1473.

An intentional misrepresenta^on of a fact materially affect-

ing the value or use of the property, will deprive the party

making it of all right to a remedy in equity. Wuesthoff v.

Seymour, 7 C. E. Green 69.

The remedy by specific performance is discretionary ; the

question is not, what must the court do, but what, in view of

all the circumstances of the case in judgment, should it do to

further justice. When the contract has been fairly procured

and its enforcement will work no injustice or hardship, it is

enforced almost as a matter of course; but, if it has been pro-

cured by any sort of fraud or falsehood, or its enforcement

will be attended with great hardship or manifest injustice, the

court will refuse its aid. Seymour v. Delancey, 6 Johns. Ch.

222; King v. Morford, Saxton 281; Rodman v. Zilley, Id.

324 ; Conover v. WardeU, 5 C. E. Green 273 ; Story's Eq,

Jur., §§ 750 a, 751.
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In view of the evidence there can be no doubt that on the

evening the contract was executed, and just before it was

signed, the complainant represented to the defendant that his

house had cost from $10,000 to $11,000, besides the oiitky for

gas fixtures, summer pieces, inlaid doors, and the value of

his services as architect, and that land adjacent to his lot had

been sold a few days before for $100 a foot. Five persons

were present: the defendant and his wife; the complainant;

George L. Meyer, the broker negotiating the contract, and

who has been called as a witness for the complainant ; and

Mr. William H. Pooler, who had owned the lot on which the

house was built, having conveyed it to the complainant with

an understanding he should be paid for it on its sale with

the house, at the rate of $70 a foot, and also that he should

then be entitled to one-half of the profit made on the house.

The defendant and his wife testify, clearly and positively, to

the foregoing representations. The complainant says, gen-

erally, he never represented to the defendant that the house

had cost $11,000, but when required to repeat the conversa-

tion at the signing of the contract, says the defendant and he

had the usual conversation occurring between parties dealing,

but declares he cannot give the particulass. Mr. Meyer

makes no allusion to the occurrences preceding or attending

the signing of the contract. While Mr. Pooler denies hearing

any representations respecting the value of the property made

by the complainant, he so far corroborates the defendant and

his wife as to say that just before the execution of the con-

tract Mr. Meyer stated to the defendant, with the complain-

ant's knowledge, and without eliciting any sign of disap-

proval, that the lot was worth $100 a foot, and that the

house must have cost from $10,000 to $12,000, as it was un-

usually well built. These representations of cost and value

correspond exactly with the sum fixed as the purchase money

to be paid to the complainant : lot, fifty feet front, $5000

;

house, $10,750; total, $15,750. They embraced material

facts. That, pretending to state the cost of the house, rested

exclusively in the knowledge of the complainant; it was not
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open to inspection or examination ; if he said anything, he

was bound to speak the truth. It is obvious they influenced

the action of the defendant. When the contract was produced

at his residence on the evening it was signed, the sum named

as the purchase money was SI 5,500. Before it was signed,

this sum was raised to $15,750. Something occurred there

before the signing, which induced the defendant to consent to

the increase.

Were these representations true? The complainant has not

attempted to show their truth. No attempt has been made

to show that any lands on Grier avenue were ever sold for

$100 a foot. The complainant admits the contract price for

building his house was $6666. The conviction is irresistible^

that these representations were known to be untrue at the

time they were uttered, and that they were made to entrap

the defendant into a contract to take complainant's property

at a valuation of one-fourth, or at least one-fifth, in excess of

its fair value. A court whose delight it is to do justice, will

not give its aid to a suitor whose title to relief rests upon an

engagement procured by false words.

Let the bill be dismissed, with costs. I will so advise.

Dodd vs. Wakeman.

1. A parol contract to purchase land at sheriff's sale for the benefit of a»

defendant in execution, and that he shall be entitled to the advance real-

ized on a resale of it, or that he shall have a conveyance of it on reim-

bursing the purchaser, will be enforced in equity, even if free from fraud,

unless the statute of frauds is properly invoked by pleading to nullify the

contract.

2. And even in a case where the purchaser seeks the protection of the

statute of frauds, if it clearly appears he has made use of such contract,

or any other contrivance, to obtain the property sold under execution for

an inadequate price, or to the oppression of the defendant in execution, a

court of equity in the exercise of its legitimate functions must grant

relief.
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3. Any advantage gained by an agent, whether it is the fruit of per-

formance or of violation of duty, belongs to his principal.

4. An agent or trustee undertaking a special business for another can-

not, on tlie subject of that trust, act for his own benefit to the injury of his

principal.

On final hearing, on bill, answer, and proofs.

Mr. A. Q. Keasbey, for complainant.

Mr. Joseph CouU, for defendant.

The Vice-Chancellor.

The complainant bases her right to relief on a parol con-

tract made by the defendant, whereby he agreed to purchase

at sheriiF's sale certain mortgaged premises belonging to the

complainant and then advertised for sale, hold the same in

trust for her until they could be resold for their value, and

pay her whatever might be realized over and above the sum

paid by him. It is alleged the defendant, pursuant to this

contract, purchased the premises for a sum just sufficient to

satisfy the decree and costs, and resold them within less than

five months at an advance of $2930, (having paid $3570,

and resold for $6500,) and now refuses to pay anything.

I think the rule may be considered settled in this state,

that a parol contract to purchase land at sheriff's sale for the

benefit of the defendant in execution, and that he shall be

entitled to the advance realized on a resale of it, or that he

shall have a conveyance of it on reimbursing the purchaser,

will be enforced in equity, even if free from fraud, unless the

statute of frauds is properly invoked by pleading to nullify

the contract. Combs v. Little, 3 Green's Ch. 310 ; Marlatt

V. Warwick and Smith, 3 C. E. Green, 109 ; *S'. C, on appeal,

4 a E. Green 441 ; Merriti v. Brown, 6 C. E. Green 404.

And even in a case where the purchaser seeks the protection

of the statute of frauds, if it clearly appears he has made

use of such contract, or any other contrivance, to obtain the

property sold under execution for an inadequate price, or to
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the oppression of the defendant, a court of equity in the

exercise of its legitimate functions must grant relief. Mer-

ritt V. Brown, supra ; Walker v. Hill's Ex'rs, 7 C. E. Green

519.

The defendant puts himself simply upon a denial of the

contract, and does not seek the protection of the statute of

frauds.

At the time it is alleged the contract was made, the com-

plainant was a member of the defendant's family ; she is his

sister-in-law; had resided in his family before her marriage;

was married at his house, and had now returned there oh

separating from her husband in consequence of his cruel

treatment and grossly intemperate habits. Her husband is

now dead. The defendant is a person of wealth and large

experience in business. He professed to be deeply interested

in the complainant and sincerely desirous of helping her in

her misfortune; she trusted him implicitly, and seems ta

have made his counsel her law. Under his advice she

resolved to apply for a divorce, and he and she had made

journeys together in search of evidence against her husband.

While he was in this position of power and influence over

her, she applied to him for counsel as to what she had best

do respecting the sale of her property by the sheriff; he

expressed the opinion that it would be sold for a sum suffi-

cient to pay the mortgages and to repay what she had paid

on its purchase, and advised her to have the sale made on

the day advertised without adjournment. He says, at her

request he requested the solicitor having the foreclosure suit

in charge to sell on the day advertised without postpone-

ment, but he refused to promise to do so unless requested by

the complainant in person or in writing. The defendant

further says, the complainant, on being informed of what the

solicitor wanted, requested him to write a note to the solici-

tor, but that he replied he would rather she would attend to-

that part of the business. She thereupon wrote a note, read

it to him, and it was taken or sent to the solicitor. This^

the defendant says, embraces everything preceding the sale^
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except it was mentioned at the breakfast table on the morn-

ing of the day of sale, that the sale was to be made that day

;

that he had made no arrangements with any one to buy the

property, nor, indeed, had he the slightest expectation of

doing so himself; in fact, when he left home in the morning

he was in doubt whether he would attend the sale, though he

had made no arrangement for any one else to do so to protect

the interests of the complainant. He did, however, attend,

found no one there willing to pay more than the encumbran-

ces, and, without seeking or even suggesting a delay, bid off

the property for a sum just suflBcient to satisfy the decree and

costs. On his return home he told his family he had pur-

chased, but does not remember that he gave any information

as to what he had bid, or that the complainant sought any.

This is the defendant's history of his purchase. Conced-

ing it to be fair and truthful, a clear case of trust and confi-

dence is made out, such as no tribunal of justice can permit

him to abuse or betray to his own gain and another's injury.

On his own showing, he undertook the management of this

sale for the complainant under an implied promise, at least,

that he would guard her and protect her interests. Common
fairness will not allow him to break it, that he may despoil her

for his own enrichment. She gave the direction to sell uncon-

ditionally on the day first advertised by his advice, under

a trustful belief he was advising her for her benefit, and that

she could safely follow it without danger of injury, at least

from him. Whether his counsel was given with or without

a fraudulent purpose, when he voluntarily assumed the char-

acter of guide and protector, the law made it his duty to deal

fairly with her, and, to insure her safety, subordinated his

rights to hers. There can be no doubt, under the facts as he

states them, that he was her agent in this transaction. It is

familiar law, founded in wisdom and sound policy, that any

advantage gained by an agent, whether it is the fruit of per-

formance or violation of duty, belongs to his principal.

Story on Agency, §§ 207, 211. An agent or trustee under-

taking a special business for another cannot, on the subject
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of that trust, act for his own benefit to the injury of his prin-

cipal. Parkist v. Alexander, 1 Johns. Ch. 396 ; Condit v.

Blackwell, 7 C. E. Green 486 ; Story's Eq. Jur., § 315 ; Story

on Agency, § 210.

The question whether or not the defendant purchased the

mortgaged premises pursuant to the contract alleged in the

bill is, in my judgment, free from all difficulty. I think the

evidence clearly shows such a contract was made, and that

the defendant has made it the means of obtaining title to the

mortgaged premises for little more than half their value.

The complainant distinctly and positively swears such a con-

tract was made. Another witness, who intended to attend

the sheriff's sale to purchase unless it was to be purchased

for the complainant, declares, a short time before the sale he

inquired of the defendant whether he intended to purciiase

for the benefit of the complainant, and, on receiving his

assurance he did, abandoned the purpose of attending the

sale. After the sale, this witness swears, the defendant, in

answer to a direct inquiry whether he had purchased the

property for the complainant, stated he had. To three other

witnesses, in different conversations with each, in terms more

or less explicit, the defendant admitted he had made the pur-

chase for the complainant, and after the resale by him, that

he held the advance, realized over the purchase money paid

by him, for her. In reply to suggestions from two of them

that he ought to execute a writing manifesting her right

in case of his death, he answered he had already provided for

such a contingency by his will, and offered to show it to one

of them to satisfy him her rights were properly secured. The
case of the complainant receives strong corroboration from the

admission of the defendant that he advised her to give

direction that the sale should be made without adjournment

regardless of what was bid, and that on disclosing the fact he

was the purchaser, no information was given or sought as to

what he had paid, or, if he gave such information, that no

explanation was asked as to how it happened he consented to

become the purchaser at a price so far below its admitted
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value, without the slightest effort on his part to procure an

adjournment or a better bid. It is incredible to me that this

defendant could have procured the positive direction of the

complainant for a sale, under any circumstances, on the day

first advertised, regardless of the sum bid ; but if it was a

step in a plan to purchase the property for the complainant,

It would then seem to be natural and reasonable.

I am fully satisfied the defendant made the contract alleged

in the bill, and that he used it to defraud and despoil the

complainant.

The complainant is entitled to the profit made on the re-

sale of the mortgaged premises, and her costs in this action.

I will advise accordingly.*

Wightman vs. Brenner and MAYER.f

1. Notice by a workman or materialman given pursuant to the require-

ments of the third section of the mechanics lien law, operates as an assign-

raent of the debt due from the owner to the contractor under the contract,

to the extent of the amount due from the contractor to the workman or

materialman.

2. Notice given pursuant to the third section not only gives the work-

man or materialman a right of action against the owner if he improperly

refuses to pay, but he thereby acquires a right to the debt due to the

contractor under the contract, which a court of equity will enforce by

Btaying the collection of a judgment recovered by the contractor agamst

the owner, and ordering the money paid into court that it may be paid to

those who are entitled to it.

3. In a suit by the contractor against the owner, the owner is not

entitled to credit for the sums due to the workmen and materialman who

have given notice pursuant to the third section, unless he has made pay-

ment, the statute only authorizing a deduction when payment has been

made.

John H. Luddeke erected a building in the city of New-

ark for Brenner and Mayer, under a written contract which

was duly filed. The complainant furnished material used in

* Decree affirmed, 12 C. E. Or. 564. f Cited in Frank v. Freeholders

oj Hudson, 10 Vr. 351.



490 CASES IN CHANCERY.

Wightman v. Brenner.

its construction at Luddeke's i-equest, demanded payment of

him, and on his refusal to pay, gave notice in writing tO'

Brenner and Mayer of the refusal and the amount due, pur-

suant to the third section of the meclianics lieu law. After

service of the notice disputes arose between Luddeke and

Brenner and Mayer respecting the payment for the building,

a suit was brought, and a judgment recovered by Luddeke for

over $6000. Soon after the recovery of the judgment the

complainant filed his bill on behalf of himself and such

other persons as held similar claims and had given like

notices, and who should contribute to the expense of the suit,

averring that Brenner and Mayer were satisfied with the

correctness of his demand, claiming a right to a part of the

debt represented by the judgment, alleging that Luddeke

was attempting to collect it to the prejudice of his right, and

praying an injunction to restrain its collection by Luddeke.

An injunction was ordered. The bill states similar notices

were given by three other materialmen or workmen, and that

the fund represented by the judgment was claimed by two

other persons under assignments made by Luddeke.

On the petition of Brenner and Mayer, representing that

the fund was claimed by several diiferent persons in hostile

rights, they were ordered to pay the money into court in

discharge of the judgment.

Hearing on demurrer filed by Luddeke and Maria Richey^

who claims an interest in the judgment under an assignment

by Luddeke.

Mr. Thomas N. MoCarter, for demurrants.

Mr. John P. Jackson, for complainant.

The Vice-Chancellor.

If the complainant, by his notice to Brenner and Mayer

acquired a right to any part of the debt represented by the

judgment, I think it must be admitted he has a right to ask

this court to give him the benefit of that right. He is not a
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party to the suit at law, and has no remedy in that proceed-

ing. The judgment in that suit is that the debt is due to

Luddeke, the recovery is by him, and when process issues for

its enforcement, it must command that the money shall be

made for him and paid to him. It is clear, I think, the

common law tribunal is powerless to vindicate the complain-

ant's right to the debt represented by the judgment, and at

the same time determine and adjust the rights and equities of

the other persons asserting rights to it.

The material question raised, then, by the demurrer is, did

the complainant, by his notice, acquire any right to the debt

due from Brenner and Mayer to Luddeke? Its solution

must be found in the third section of the lien law. Revision

448.*

Read in the light of the interpretations given to it by the

Supreme Court in Reeve v. Elmendorf, 9 Vroom^ (not yet

reported), and by the Court of Errors and Appeals, in Ci^aig

V. Smith, 8 Vroom 550, that section must be understood to

declare, that on the refusal of the contractor to pay a work-

man or materialman for labor performed on the building or

materials furnished for it, he may give the owner written

notice of such refusal and of the amount due to him
;
and if

the owner is then liable to the contractor, under the contract,

in the amount of the sum demanded, and has no reasonable

cause to dispute the claim made, he shall pay, and such pay-

ment shall operate as a payment to the contractor ; and if the

owner, without reasonable cause to dispute the claim, refuses

to pay, the workman or materialman may maintain an action

against him and recover the amount of the debt due to him

from the contractor.

It is insisted by the demurrants that the effect of the

notice is limited to the creation or raising of a right of action,

and does not transfer any right of the contractor, or give the

workman or materialman any right whatever to the debt due

from the owner to the contractor. This view is manifestly

unsound. It can only be supported on the theory that it was

the legislative design to make one man pay another's debts.

* Rev., p. 668. f 9 Vr. 125.
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No such purpose can be imputed to the law. On the con-

trary, I think the purpose most conspicuously expressed on

its face is, to work a substitution or subrogation of creditor

rights ; in other words, to pat the workman or materialman,

whenever the condition of affairs contemplated by the statute

exists, exactly in the position of the contractor, so that he

can invoke not only the contractor's remedy, but his rights

against the owner. This is the effect imputed to the notice

by the Supreme Court, in Reeve v. Elmendorf. The Chief

Justice, speaking for the court, says :
" Upon notice

given, the workman or materialman, to the extent of his

demand, takes the place of the contractor." A payment

by the owner to a workman or materialman pursuant to

notice, is a payment to the contractor. It has that effect in

spite of the will of the contractor. My judgment, therefore,

is, that notice, by force of the statute, works an assignment

pro tanto of the debt due to the contractor. This is the effect

given to it under the New York statute. Rudd v. Davis, 1

ma 278 ; Collins v. Ellis, 21 Wend. 404. Chancellor Green,

in Superintendent of Public Schools v. Heath, 2 McCarter 25,

held that notice created a lien in favor of the workman or

materialman on the debt due from the owner to the contractor.

The effect of the notice was not in issue in that case; tiie

opinion, however, is entitled to the highest respect, for it is

well known, that distinguished judge seldom promulgated

from the bencii a rule imperfectly considered, and not entitled

to be accepted as sound law. The doctrine that notice works

an assignment, I think, is clearly recognized by the court in

Craig V. Smith. It is there held, until notice the workman

or materialman has no right, but that the statute gives him

the right, by notice, to stay the money in the owner's hands

for his benefit. It is obvious the court did not mean the

notice simply operated as a stay, a warning to hold the money

and not pay anybody. The statute plainly requires him to

pay, if the sum demanded is due to the contractor and he is

satisfied of the correctness of the demand, and puts in the

hands of the workman or materialman the means of compul-
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8ory payment, if the owner refuses to pay without reasonable

ground to dispute the claim.

I am clearly of opinion the notice authorized by this sec-

tion works an assignment pro tanto of the debt due by the

owner to the contractor, and that where the contractor has re-

covered a judgment against the owner for the debt so assigned,

and is attempting to enforce it in fraud of the rights of the

workman or materialman, it is competent for this court to en-

join its collection, take possession of the fund, and determine

and adjust the rights and equities of the rival claimants.

It was also urged in support of the demurrer, that the

recovery at law by Luddeke concluded the rights of all

parties to the debt represented by the judgment, and that it

must be assumed he simply recovered the amount due to him

after deducting the amount covered by the notices. I take it

to be clear the complainant cannot be concluded, so far at

least as he stands in his own rights and not as the represent-

ative of Luddeke, by an adjudication to which he was not

a party, and in which he had no right to be heard. It is

equally clear, I think, that it cannot be assumed in ascertain-

ing the sum due to Luddeke, the sum covered by the notices

was deducted. The owner's right to deductions or allowances,

by the statute, is restricted to payments. Until actual pay-

ment, or something which in law is equivalent, no allow-

ance can be made. Notice creates a right against both owner

and contractor, but does not constitute a payment or operate

as a credit.

It was also urged that the complainant has a complete

remedy at law, and should not, therefore, be permitted to

maintain an action in this court. I have no doubt, under the

facts stated in the bill, the complainant has a right of action

for his claim against Brenner and Meyer. But that is not

the limit of his right ; it embraces more. He has a right to

a part of the debt represented by the judgment, and to be paid

out of that particular fund. The money is here ; it has been

paid into court, under its order, in discharge of the judgment

;

the parties entitled to it are here, and should not be turned
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out with nothing settled except who should be burdened with

the costs, unless it is perfectly clear they have no right to come

here as suitors with such a ease. I think the case presented

by the bill is clearly one of equity cognizance.

The demurrer must be overruled, with costs. I will advise

accordingly.

Feldman vs. Gamble.

1. A secret arrangement by a debtor, who compounds with his creditors,

to pay one more than lie does the others^ is a fraud upon the others; and a

mortgage given to carry out such an arrangement is void.

2. If the consideration of a mortgage is made up of several distinct trans-

actions, some of which are illegal, and that part of the consideration which

is legal can be separated with ease and certainty from the illegal, the

mortgage may be held valid for that part of the consideration free from

illegality.

3. The party setting up that the consideration of a mortgage arose out

of an illegal contract has the burden of proof, and to make his defence

successful is bound to produce sufficient evidence to satisfy the court his

defence is true.

4. The court will not, generally, exercise the power of appropriating

payments when an appropriation has already been made by either debtor

or creditor ; neither will the court withdraw a payment voluntarily made

in fulfillment of an illegal contract, in order that the money may be ap-

plied in payment of a just debt.

On final hearing, ou bill, answer and proofs.

Mr. Charles L, Corbin, for complainant,

Mr. J. R. Hardeiiburgh, for defendant.

The Vice-Chancellor.

The evidence fully establishes the due execution of the mort-

gage. The witnesses attempting to impeach it are not trust-

worthy. At least their conduct does not excite confidence. If
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Darling and Vail are believed, it is manifest they intended to

defraud either the defendant or the complainant. It does not

matter which ; they were active participators in the attempt,

and are not, therefore, entitled to be regarded as standing on

the same level, in point of credibility, with witaesses of un-

questioned truthfulness and fairness.

The proof utterly fails to show the defendant did not clearly

understand the business in which she was engaged when she

executed the mortgage. She admits she went to Jersey City

expressly to execute a mortgage. Her visit had no other

object. She had promised her friend Darling to do so two

or three weeks before. She desired to aid him in his pecu-

niary troubles. More than a week before the execution of

the mortgage she delivered her deed to him to have a search

made to satisfy the complainant he could take a mortgage on

her lands with safety. The complainant had never exchanged

a word with her until he met her at the office where the mort-

gage was executed. It is not claimed the mortgage differs

iu the slightest respect from what she understood it was to

be. Slie does not pretend it differs in amount, terms of pay-

ment, mortgaged premises, or in any other particular, from

the mortgage she intended to make. She did not expect to

be compelled to pay the mortgage debt; few sureties do. I

have no doubt she reposed a foolish faith in Darling's ability

to pay and his promises she should suffer no loss. I have

no doubt he deceived her. But the complainant is not respon-

sible for his inability to keep his word, or his fraud. The

evidence clearly proves the defendant voluntarily pledged her

property for the payment of Darling's debt, with full notice

of the hazard she incurred. It is the duty of the court to

hold her to her contract.

The only point on which I have had doubt is, whether or

not the mortgage was infected, to any extent, by an illegal

consideration. On the argument, it was insisted by the counsel

of the defendant that its consideration was, in part, made up

of a debt of Howell C. Vail and Sons to the complainant,

which he had agreed to release, in common with their other
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creditors, by a composition contract, but that there was a

secret understanding between them that the complainant's

debt should be paid in full, and the mortgage was given, in

part at least, to carry out that arrangement. Such a consid-

eration would, unquestionably, invalidate the mortgage in toto;^

1 Parsons' Notes and Bills 216 ; Lawrence v. Clark, 36 N.

Y.128; Sharp v. Teese, 4 Halst. 352, 440 ; 2 Chitty's Con.

(11 Am ed.) 973 and 1050; unless it appeared the conside-

ration was made up of several distinct transactions, some of

which were entirely honest and fair, and the valid considera-

tion could be separated with certainty and ease from the

vicious ; then it might be held good for so much as was free

from the taint of illegality. 2 Chitty's Con. (11 Am. ed.)

973 ; Carleton v. Woods, 28 N. H. (8 Foster) 290 ; Robinson

v. Green, 3 3Ieto. 159.

A seal is not now a shield against the defence of fraud in

the consideration of a deed. Pamph. L., 1871, p. 8; Re-

vision 270, § 16.

The answer does not set up this defence. If strict rules

were applied, such as experience has deemed necessary to

insure fairness and justice in concluding legal investigations,

this defence could not be heard without an amendment of the

answer and a fair opportunity afforded to the complainant to

meet it. The burden, however, is on the defendant. She is

bound to prove her defence in this respect, so clearly and

strongly as to fully convince the judgment of the court. She

has not done this. A member of the firm of Howell C. Vail

and Sons was examined as a witness. He fails to state dis-

tinctly that any part of the debt released entered into the con-

sideration of the mortgage, but leaves it to be inferred from

the history of the transaction he gives. This inference is

completely overcome by the evidence of the complainant.

He says the debt due to him at the date of the composition

contract has been paid in full, one hundred cents on the dollar,

because old Mr. Vail wanted him paid in full. He further

says, the purchases made of him by the Vails after the exe-

cution of the composition contract amounted to between
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$1100 and $1200. Although Joseph A. Vail was subse-

quently recalled and re-examined, he did not inpugn this

statement. No one else has. It must, therefore, be taken aa

true that if there was a fraudulent arrangement between

the complainant and the Vails, by which he received more

than their other creditors, its taint did not touch the mortgage.

The counsel of the defendant also insisted it was the duty

of the court, in the exercise of the power to appropriate pay-

ments, to apply the money paid by Vail to the complainant

under the secret arrangement, in satisfaction of the debt of

the defendant. The court cannot, ordinarily, exercise this

power, except the payments are unappropriated by either

party. Terhune v. Colton, 1 Beas. 320. Here, according to

the only evidence on the subject, the payment was made

expressly in discharge of the debt contracted prior to the com-

position contract. Besides, I know of no rule of law which

will permit the court to open a fraudulent contract, volunta-

rily executed, to give its aid to either party. They must be

left where they have voluntarily placed themselves. Ex dolo

malo non oritur actio.

The complainant is entitled to the relief he asks. I will

so advise.

Marsh vs. Mitchell.*

1. No estate of a feme covert passes by her deed, without the statutory

acknowledgment. That acknowledgment must be made in all cases,

whether the conveyance is of her own separate estate, or of the lands of

her husband.

2. The certificate of the officer taking the acknowledgment, simply

makes a prima facie case «iat the requirements of the statute were com-

plied with ; the truth of the certificate may be disproved.

3. To avoid a deed of a married woman for want of acknowledgment of

the statutory facts, the defence must be set up in the answer.

4. Express admissions in judicio, stand as conclusive presumptions of

law', and cannot be disputed, unless it is first shown they were made by

mistake.

* Cited in Lehigh Valley R. B. Co. v. McFarlan, 3 Stew. 182; HorruBO-

pathic Mutuai Life Ins. Co. v. Marshall, 5 Stew. 109 ;
Schenck v. Hart, Id. 789.

Vol. XI. 2 i
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5. An amendment to a sworn answer by the addition of material facts

known to the defendant at the time the original answer was sworn to, will

not be permitted on final hearing.

6. A defendant attempting to nullify his own mortgage, having the sup-

port of a just debt for its consideration, recorded the day after its execu-

tion, on which the interest has been regularly paid, semi-annually, for two

years, on the ground he was induced to execute it by a promise that it

should not be recorded, nor have effect as a mortgage, and he would never

be required to pay it, must produce sufficient proof to put the mind of the

court at rest on his right to have the deed nullified.

7. A mortgagor cannot defend against his own mortgage on the ground

that it was obtained under fraudulent promises of his agent, unless he

shows collusion between the agent and the mortgagee.

On fiual hearing, on bill, auswer, and proofs.

Mr. J. S. Applegate, for complainant.

Mr. A. C McLean and Mr. C. Parker, for defendant.

The "Vice-Chancellor.

The object of the bill in this case is to enforce the pay-

ment of a mortgage debt by the sale of certain mortgaged

premises. The mortgage was made by the defendant, Isa-

bella H. Mitchell, and her husband, Charles. H. Mitchell, to

Seth D. Mills, October 25th, 1871, to secure the payment of

$9113, with interest, one year after its date, and was assigned

by Mills to the complainant, June 13th, 1873. All interest

accrued up to October 25th, 1873, had been paid, before the

commencement of the suit, in semi-annual payments. Charles

H. Mitchell died January 30th, 1873. The bill was filed

March 11th, 1874. The land mortgaged was the separate

property of the defendant, and the consideration of the mort-

gage was a debt of her husband. Its validity against him

has not been questioned.

On the argument, the complainant's right to a decree was

resisted on the grounds : first, that the paper sought to be

enforced as a mortgage, was not, as against the defendant, a

valid deed, because she did not acknowledge the statutory
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facts necessary to pass her estate, on a private examination

apart from her husband, but in his presence and under his

eye; second, that she was induced to execute it by the fraudu-

lent representations of one Seman KIous, as to its object and

the use to be made of it.

The statutory requirement that the acknowledgment of a

married woman shall be on a private examination, apart

from her husband, is clear and imperative. No estate of a

Jeme covert shall pass without it. Revision 88. It applies to

all conveyances by a married woman, whether of her own
separate estate or the lands of her husband. Ross v. Arm-
irong, 5 C. E. Green 109. The certificate of acknowledg-

ment in this case is in due form, certifying that the defend-

ant was privately examined, separate and apart from her

husband, by the officer, and that on such examination, she

acknowledged all the facts required by the statute. This,

however, simply makes a prima facie case ; the truth of the

certificate may be disproved. Wells v. Wright, 7 Halst. 137.

Whatever force there might have been in that defence,

under other circumstances, it is clear, in the present condition

of the pleadings, the defendant cannot be permitted to make
it. It is not set up in the answer. It is not even hinted at.

By the answer, the defence is limited to fraudulent represen-

tations in procuring the mortgage ; no question is made that

the formal acts necessary to give it validity as the deed of a

married woman, were performed ; indeed, the complainant is

not put to the proof of the mortgage. She admits its execu-

tion, but avers it is invalid because procured by fraud. In

this condition of affairs, it is obvious the defence now set up
is not within the issue made by the pleadings. The defend-

ant cannot, therefore, have the benefit of it. Parsons v.

Heston, 3 Stockt. 155; Howell v. Sebring, 1 McCarier 90;
Champion v. Kille, lb. 232 ; Gresley's Eq. Ev. 234, margH.
*' A decree entirely outside of the issue raised in the record

is coram non judice, and will be so adjudged, even when
assailed in a collateral proceeding." Munday v. Vaily 5
Vroom 418.
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The power of permitting amendments is frequently exer-

cised by courts of equity, even on final hearing, when neces-

sary to the furtherance of justice. Should the defendant be

permitted to file an amended or supplemental answer to set

up this defence? The answer is under oath. No claim is

made that there was actual coercion, or that the mortgage

was not her voluntary act. If it is true her husband put

her name to the notes without her knowledge or authority,

she had strong motive for desiring to have them in her own
possession and out of the hands of a determined creditor.

Even before the production of evidence, the court listens to

applications to amend sworn answers, with great caution, and

will not, as a general rule, permit material facts, prejudicial

to the complainant, to be added, if they were known to the

defendant at the time the original answer was sworn to.

Vande7'vere v. Reading, 1 Stockt. 446 ; note to Livesey v.

Wilson, 1 Vesey & Beames 149; Bowen v. Cross, 4 Johns,

Ch. 375; Champion v. KiUe, supra ; 1 DanieWs Ch. Pr. 778,

780. Chancellor Green, in denying an application to amend,

in Huffman v. Hummer, 2 C. E. Green 272, employs lan-

guage strongly pertinent to the case in hand. He says :
" It

is clear that no new fact has come to the knowledge of the

defendant since the answer was sworn to. Every fact now

within the knowledge of the defendant, was known to him at

the time of putting in the answer, and it would tend to the

encouragement of gross negligence, to permit a defendant to

remould an answer, to the truth of which he had sworn with

full knowledge of all the facts." It is perfectly plain an

amendment cannot be permitted in this case without violating

an established rule of practice.

It must also be remarked, the defendant is precluded from

disputing the due execution of the mortgage by admissions

made in her behalf and forming part of the record in this

case. Her solicitor admitted before the master, during the

production of the proofs, that the mortgage was signed and

executed by the defendant and her husband. The admission

was recorded by the master, with the assent of the solicitor^
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and the mortgage offered and received in evidence without

objection. Express admissions in judicio, stand as conclusive

presumptions of law, (1 Greenleof's Ev., § 27,) and cannot

be disputed unless it is first shown they were made by mis-

take. Ibid., § 206. No such claim is made, and, under the

circumstances, it may be fairly presumed it would be diffi-

cult to maintain it, if made.

Upon the record as it now stands, I hold the due execution

of the mortgage has been admitted, and cannot, therefore, be

contested.

The papers, by their inherent force and the defendant's

admission, establish a complete case against her, and put on

her the burden of showing they are vitiated by fraud.

The mortgage was given to take up two notes, purporting

to be made by the defendant and her husband to Seman

Klous, the first dated April 19th, 1870, for $5000, payable

eighteen months after date, and the second, dated October

12th, 1870, for $4500, payable one year after date, each bear-

ing interest from its date. The defendant says she did not

sign them, either in person or by an agent, but that her hus-

band admitted he had put her name to them. If the signa-

tures are imitations, they are skillful. Klous transferred the

notes to Seth D. Mills before maturity, who, some days before

they fell due, informed the defendant he had them, and pay-

ment at maturity would be required. The defendant never

disputed the genuineness of her signatures, nor her liability,

until the commencement of this suit; on the surrender of

the notes to her, after the execution of the mortgage, she

admitted they bore her name.

Tlie theory of the defence seems to be this : That the trans-

fer of the notes by Klous to Mills was a mere fraudulent

device to prevent the allowance, by way of set-off, of an

alleged claim for professional services rendered to Klous,

held by the defendant's husband, who was a member of the

New York bar ; that Klous continued to be the actual owner

of the notes while they were in the hands of Mills, and is

the real actor in this suit ; and having induced the defendant
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to execute the mortgage by representing that he merely

desired to show it to Mills to induce him to take other notes

in the place of those bearing her signature, that it should not

be recorded, nor she required to pay it, he ought not now, to

her injury and his gain, be permitted to enforce its payment

in violation of his promise.

There is no proof Klous owed the husband a penny when

the mortgage was given ; the proof offered by the defendant

renders it almost absolutely certain he did not. She put in

evidence a letter written by Klous to her husband, dated

August 5th, 1871, in which Klous acknowledges the receipt

of his bill and that of Mr. Amzi C. McLean, for professional

services up to that date, amounting together to ^3000, and

then states, he sends him, in payment of these claims, Mr.

Mitchell's own note, on which there was then due, for prin-

cipal and interest, $1832.50, and that $1167.50, the balance

of the $3000, had been credited " on the joint note of your-

self and Mrs. Mitchell, dated April 19th, 1870, for $5000."

No attempt has been made to show Mr. Mitchell had any

other claim than that Klous paid by the surrender of his

note and the credit. It is clear, then, if any false representa-

tions were made, their object was not to cut off a set-off.

The evidence falls far short of convincing me the defendant

was induced to execute the mortgage by the representations

and promises imputed to Klous. He denies them, positively.

A defendant attempting to nullify his own mortgage, having

the support of a just debt for its consideration, recorded the

day after its execution, on which the interest has been regu-

larly paid, semi-annually, for two years, on the ground he

was induced to execute it by a promise that it should not be

recorded, nor have effect as a mortgage, and he would never

be required to pay it, should be required to produce sufficient

proof to put the mind of the court at rest on his right to have

the deed nullified ; otherwise it should stand. The evidence

of the defendant is fully disproved ' by the denials of Klous.

There is no evidence that will justify even a violent suspicion

Mills was not the owner of the notes when the mortgage was
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given. Klous swears he sold them to him; the defendant

admits Mills notified her he owned them, and demanded pay-

ment, and that Klous told her, Mills would not surrender

them without other security. There is no proof that Klous

was the agent of Mills, or that he had any authority to act

or speak for him. The notes, after maturity, were in the

hands of a person by the name of Van Dyke, who swears

Mills put them in his hands for collection ; that he applied to

the husband for payment, received an ofifer of a mortgage on

real estate at White Plains, New York, declined it because

the land was already encumbered by a moitgage for $20,000,

but offered to accept a mortgage on the New Jersey property,

and after some discussion, came to an understanding with the

husband, that a mortgage on these lands should be given for

the notes. Klous swears he applied to Mills to accept a

mortgage on the property at White Plains, at the defendant's

request, but Mills refused, and that he attended at the place

where the mortgage was executed at her request. In view of

these facts, it is manifest, Klous had no right to speak for

Mills, nor can anything he said impair Mills' rights. The

defendant cannot urge against Mills the fraudulent promises

of her own agent or adviser, unless she shows collusion.

Nothing of that kind is proved.

I think the defendant's right to be heard in denial of the

validity of the mortgage, may be very seriously disputed.

It appears the complainant was solicited to purchase it by

Mr. Amzi C. McLean, who represented it to be an " un-

doubted security." This representation was made June 3d,

1873, and it was assigned to the complainant June 13th,

1873. If this representation was made by the authority of

the defendant, and the complainant acted, relying upon its

truth, the defendant cannot now impugn its truth. Mr.

McLean is her brother-in-law, and also her solicitor in this

cause; after the death of her husband, he was her adviser,

taking general charge of all her business affairs; he con-

ducted all the negotiations respecting the payment of interest,

and to procure delay in the commencement of this suit. It is



504 CASES IN CHANCERY.

Huyler's Executors v. Atwood.

quite obvious he had charge of her business with her full

assent, and, possibly, managed it without much consultation

with her. While it may be true she never expressly author-

ized him to solicit the complainant to purchase this mortgage,

there can be no doubt she knew he was endeavoring to get

some one to take an assignment of it, and hold it until a sale

of some of her property could be made to pay it. I have no

doubt his conduct in this respect had her full approval.

In view of the whole case, I am satisfied the complainant

is entitled to a decree, and will so advise.*

Huyler's Executors vs. Atwood and others.

1. A married woman, in taking a conveyance of lands encumbered by a

mortgage, can make a valid contract to assume the payment of the mort-

gage in payment of the purchase money, on which she can be held for defi-

ciency by the mortgagee.

2. An assumption by a grantee of a mortgage debt, incorporated in his

deed, though not actually sealed, is a covenant.

3. A parol agreement by a grantee to pay a mortgage on the premises

conveyed to him, is valid.

4. The words "gift" and "grant," in the 3d section of the married

woman's act, are not used in a purely technical sense, but were intended to

embrace all modes of acquiring land by deed. She has capacity to purchase

land, to take title in her own name, and to hold it as her separate property.

5. A feme covert has capacity to make all contracts necessary t.nd con-

venient to her as the owner of goods or lands ; but she has no power to

incur obligations as a person sui juris, where the purpose of the contract is

neither to benefit her or her separate estate.

6. A promise by the grantee to the grantor, to pay a mortgage debt as

part of the purchase money of the land conveyed, does not render the

grantee surety for the grantor, but, as between the parties, the grantee is

the principal debtor, and the grantor the surety.

7. A deed must be read according to the manifest intention of the par-

ties ; and if, by mistake, the words " party of the first part " are written

where " party of the second part " should have been written, the mistake

will not be permitted to defeat the intention of the parties, but the court

will give effect to the deed so as to carry out their intention.

* Decree aflirmed, 12 0. E. Gr. 631.
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Motion to set aside decree for deficiency

Mr. I. W. Scudder, for motion.

Mr. R. P. Wortendyke, contra.

The Yice-Chancellor.

The question mainlj discussed by counsel in this case is

:

Can a married woman, in taking a conveyance of lands en-

cumbered by a mortgage, make a valid contract to assume the

payment of the mortgage in payment of the purchase money,

on which she can be held for deficiency by the mortgagee?

This question is not raised by the woman, but by her grantees.

They accepted a conveyance from her, containing a covenant

that they would pay the mortgage debt as part of the purchase

money they agreed to pay her. They claim their covenant is

not binding, because made to a person who was under no per-

sonal liability to pay the mortgage debt.

It has been held that the personal liability of the cove-

nantee or promisee, for the mortgage debt, is essential to the

validity of a contract of assumption, otherwise it is a mere

nudum pactum. King v. Whitely, 10 Paige 465 ; Trotter v.

Hughes, 12 N. Y. 74.

Has a married woman capacity to make such a contract?

The form of the contract is of no importance. Her under-

taking in this case is incorporated in the deed, and though

not actually sealed, is, nevertheless, a covenant. Finley v.

Simpson, 2 Zah. 311. But an oral promise by a person able

to contract, is just as valid. Bolles v. Beach, 2 Zab. 680;

Wilson V. King, 8 C. E. Green 153. By the third section of

the act of March 25th, 1852, it is made lawful for a feme

covert to acquire title to real estate by gift or grant, and to

hold it as her separate estate. Nix. Dig. 547.* It is estab-

lished, the words gift and grant are not used in a purely tech-

nical sense, but were intended to embrace all modes of acquir-

ing land by deed. Ross v. Adams, 4 Butcher 165; Adams

V. Ross, 1 Vroom 514. This act unquestionably gives her

* Bev., p. 637.
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capacity to purchase land, to take title in her own name, and

to hold it as her separate property. All property acquired

by her in the several modes designated in the act, is made

her separate estate. The power to acquire and hold, necessa-

rily includes the right to enjoy, and to do all acts reasonably

necessary in acquiring and enjoying. The extent of her ca-

pacity to make contracts has been marked out by the highest

judicial tribunal of the state. Chief Justice Beasley, in pro-

nouncing the unanimous judgment of the Court of Errors-

and Appeals, in Perkins v. Elliott, 8 C. E. Green 533, says:

" To the extent that a feme covert does any act which enables-

her to use or enjoy her separate estate, the principles of equity

will validate such act." Again :
" In testing the wife's right

to act as a feme sole, the only question is, whether she is to

derive any benefit from the transaction ; for, if such benefit is

to accrue, her right to bind herself is unquestionable, and the

court will not measure the adequacy of the benefit which in-

duces her to act." The distinguishing doctrine laid down in

this case is, that a feme covert has capacity to make all con-

tracts necessary and convenient to her as the owner of goods-

or lands, but she has no power to incur obligations as a person

sui juris, where the purpose of the contract is neither to ben-

efit her or her separate estate. This, of course, renders nuga-

tory all attempts to bind herself for the debts, defaults, or

miscarriages of other persons.

It is insisted, that a promise by the grantee to the grantor^

to pay a mortgage debt as part of the purchase money of the

land conveyed, is a contract of suretysiiip, and cannot, there-

fore, be made by a feme covert. As between the original

parties, this is not true ; the promise is not collateral, but pri-

mary, and, in equity, the grantee is held to be the principal

debtor, and the grantor the surety. Klapworth v. Dressier^

2 Beas. 63 ; Jarman v. Wiswall, 9 C. E. Green 269 ; King

v. Whitely, 10 Faige 467 ; Curtis v. Tyler, 9 Faige 432

;

Halsey v. Reed, lb. 446.

The law, in giving married women the right to acquire and

hold land, did not intend that their capacity to make contracts
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to secure the purchase money, should be so limited and re-

stricted that they could get the land without paying for it.

Whether they secure the payment of the purchase money by

bond and mortgage, note, or contract to assume the payment

of a mortgage, it is a contract they have a capacity to make,

and must be enforced.

I am of opinion the contract of Mrs. Sarson to pay the

mortgage debt was valid, and that the complainants are enti-

tled to avail themselves of the promises of her grantees to pay

the same debt.

In the deed from Mrs. Sarson and her husband to Mr.

Pomeroy, the words of the contract are that the " party of the

first part " assumes and agrees to pay the mortgage as part of

the purchase money. The mistake is evident. The party of

the second part was to pay the purchase money. The deed

is to be read according to the manifest intention of the parties.

There can be no doubt what that is. It is clear the parties

intended the grantee should bind himself to pay the mortgage.

The court is bound so to construe the contract. Slsson v.

Donnelly, 7 Vroom 438, is exactly in point, and must rule this

case.

The decree, as originally framed, was clearly defective.

Different parts of the mortgaged premises had been conveyed,

at different times, to different purchasers, each assuming the

payment of a distinct portion of the mortgage debt. The

decree made no provision for a sale in parcels, and did not,

in any way, ascertain or adjudge the portion or part of the

mortgage debt for which each defendant was liable. But

since the decree was signed, the defendants, now asking to

have it set aside, have procured orders, first directing a sale

in parcels, and second, limiting their personal liability for

the mortgage debt to such sums as they had respectively

assumed. This action of the court, at their instance, cures

the defects of the decree as it originally stood, and removes

all ground of complaint by them. The motion should there-

fore be denied, with costs. I will so advise.*

* Decree afiBrin«d, 1 Stew. 276.
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la the Matter of the MoTT Appeals.

1. The evidence in this case, held to establish the correctness of the

amount with which the Orphans Conrt charged the guardian of minors

as the rental value of a farm belonging to them, and of the amount

which it allowed him for their board while living with him.

2. A guardian filed his accounts four years before the pronouncing of

a decree by the Orphans Court on exceptions thereto. The decree was

pronounced January 1st, 1873, requiring a restatement of the accounts,

and making an addition to the original balances. The decree was re-

duced to writing March 4th, 1873. Hdd, on exceptions thereto, that

interest was properly charged on the addition to the original balances, to

the time of pronouncing the decree; that not charging it to the date of

the decree was correct; that not charging interest on the original bal-

ances was correct.

3 An accountant should not be charged with interest on the balance of

his account, held in hand ready for distribution pending the decision of

the court upon exceptions, unless it appears he has made use of the money.

Hhe has made use of it, he is chargeable with interest for the time he

has used it.

4 An inquiry whether a guardian has made use of a balance due hia

wards on the filing of his accounts, before the final allowance of the

accounts, may be made in this court.

Mr. J. 0. Shipman, for the accountant.

Mr. W. H. Morrow, for the exceptants.
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In the matter of the Mott appeals.

The Obdinary.

Jacob S. Mott, then late guardian of the persons and

estates of his nephews, John A. Mott and George W. Mott,

the minor children of his deceased brother, Henry S. Mott,

filed in the office of the surrogate of Warren county, his

final account of his receipts and disbursements of the estate

of John, on the 15th of September, 1868, and his account of

the estate of George, on the 1st of March following. The
then guardians of the minors (he having been displaced)

excepted. The Orphans Court allowed some of the excep-

tions, and disallowed others. Part of the result of the allow-

ances and disallowances was the charging of the accountant

with rent of the farm belonging to the minors, at the rate of

$400 per year, instead of $300 a year as charged in the

accounts, and reducing the charge made in the accounts

against the minors for their board, washing and mending,

from $3.00 a week to $2.00 a week, and allowing to the

accountant the price of a pump, and the amount of a tailor's

bill, which items had been excepted to. The court directed

that the accountant pay interest on the addition to the bal-

ances against him, made by restatement of the accounts in

accordance with their decree, from the time of filing the

accounts to the day on which the decree was pronounced,

which was the 1st day of January, 1873. The decree was

not reduced to writing until the day of its date, which is the

4th of March, 1873. Both the accountant and the present

guardians appealed; each of the parties being dissatisfied

with the decree in regard to the rent and the allowance for

board, washing, and mending, as well as in other respects.

The questions presented on the argument of the appeals, were

as to the rent, and the board, and the pump, and tailor's bill,

above mentioned, and as to whether the Orphans Court

should not have charged the accountant with interest on the

original balances against him, according to his own statement

of account, from the time of filing the accounts to the date

of the decree ; and also whether they should not have charged

interest on the additions made to those balances by the re-
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statement of the accounts, according to their decree, up to

the date of the decree.

The accountant charged himself with rent of the farm at

the rate of $300 per year. The decree fixes the rent at $400

per year. The accountant insists that this is not warranted

by the evidence On the other hand, the exceptants claim

that the rent should have been fixed at $500 a year. Up to

January 1st, 1861, the rent is charged in the accounts at

$350 a year, the amount at which the premises were then

leased to one Philip Wilcox. From that date, the rent is

charged at $300 a year, the amount reserved and made paya-

ble by a verbal lease of the premises from the accountant to

his sou Austin, who held the farm at that rent up to the

close of the accountant's guardianship. The controversy

between the parties was as to the rent which should be

charged during the period of Austin's tenancy ; the except-

ant insisting that the amount charged was not as much as

reasonably could and ought to have been got for the property

during that period, and the accountant insisting that it was

an adequate and full rent. A very careful examination of

the testimony satisfies me that the decree is right in this

particular. There are numerous witnesses, it is true, who

testify that the property ought to have produced a higher

rent than that fixed by the decree, while, on the other hand,

there are almost a score of others, equally competent to form

a just judgment in the premises, who testify that $300, the

tenant doing the necessary repairs, paying the taxes and fur-

nishing the hay seed, would have been a full rent. In my
judgment, the amount fixed by the decree would, with the

repairs, taxes, and hay seed, have been a fair annual rent

for the premises during the period covered by the inquiry.

The court reduced the charge for board, washing and mend-

ing, to $2.00 a week. The accountant insists that his charge

of $3.00 a week was reasonable. On behalf of the wards it is

urged, that in view of the services rendered by the latter to

the accountant while they resided in his family during the

period for which the charge is made, there should have been
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no allowance at all. The accounts begin on the 1st of Janu-

ary, 1859. John was then not yet seven years of age, and

George was a little past nine. The charges against the

former are for all the time from the beginning of the account

up to January 1st, 1867, and for about eleven weeks of that

year, the time during which, according to the account, he was

not at school. The charges against George are from 1859 to

1862, and for part of the last mentioned year, and part of

the year following. It will be perceived that when the

charges against John ceased, he was fifteen years old, and

that George, at the close of the charges against him, was

thirteen. Though these boys rendered services to the account-

ant while they boarded with him in his family, yet they were

not such, in my judgment, as to off-set the value of their

board, washing and mending ; and I am of opinion that the

decree of the Orphans Court does justice between these parties

in that respect. The pump was a proper charge against the

estate of the minors, and so, too, was the amount of the tailor's

bill.

The Orphans Court charged interest on the additions which

they made to the accounts, from the time of filing the accounts

to the time of pronouncing their decree upon the exceptions.

The exceptants insist that the court should have charged

interest on those additions up to the date of the decree, and

that they should have charged the accountant with interest

on the balances of his accounts, as rendered by him, from the

time of filing those accounts to the date of the decree.

The court decreed that he should pay interest on the money

with which they surcharged his accounts, because he had not

accounted for that money. Had he done so, the exceptants

would have been at liberty to have taken it. The court

found that it was due to the wards. It was right, on that

ground, to compel the accountant to pay interest for it from

the time of filing his accounts. That the period during

which he was required to pay interest was not extended to

the date of the decree, was probably attributable to the consid-

eration that it was quite as much the fault of the exceptants,

as it was his, that the decree of the court was not reduced to
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writing when it was pronounced. No objection is made on

the part of the accountant, to the decree in respect to interest.

The exceptants not only seek, by these appeals, to extend

that charge of interest from the time of pronouncing the de-

cree to the time of its date, but they seek also to charge the

accountant with interest on the original balances from the

time of filing the account to the date of the decree. There is

no authority for charging an accountant with interest on the

balance of his final account in such a case as this, unless it

appears that he has made use of the money for his own pur-

poses. The money was not invested when the accountant

filed his accounts. He was under no obligation to invest it,

but is presumed to have it in hand, and to have had it in

hand ever since he filed his accounts, ready to be paid over

whenever the balance should have been established. If, how-

ever, he has made use of the money, he is chargeable with

interest for the time he has used it, and the inquiry may be

made in this court with a view to charging him accordingly.

The decree will be affirmed, but without costs.

OCTOBER TERM, 1875.

In the matter of the probate of the will of Gideon Hum-
PHEEY, deceased.*

1. A testator, ninety-four years of age at the time of executing a codicil

to his will, and retaining, to a remarkable degree, his mental faculties and
his characteristics of firmness, independence and decision

—

hdd, to have
been possessed of testamentary capacity,

2. Whether, in any given case, there was undue influence exerted upon the
testator, must be determined from the facts. It is not a presumption, but

a conclusion.

* Cited in Sutton v. Morgan, 3 Stew. 633 ; Kise v. Heatli, 6 Stew. 244

;

Collins V. Osborn, 7 Stew. 522.

Vol. XI. 2 k
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In the matter of the will of Gideon Humphrey.

On appeal from the decree of the Orphans Court of Bur-

lington couuty.

Mr. F. Voorhees and Mr. J. Wilson, for appellants.

Mr. M. B. Taylor and Mr. William H. Browne, (of Phila-

delphia,) for respondents.

The Ordinary

Dr. Gideon Humphrey, then of Beverly, in the county of

Burlington, made his will on the 28th of August, 1866. By
it he directed that his debts and funeral expenses be paid, and

that his real estate be sold by his executors. He gave to his

son Henry certain articles by way of specific legacy ; and to

his grandson, Gideon Moore, certain other articles, in like

mauner. He gave to Rachel Cavis, his housekeeper, |300,

and certain articles of household furniture. To his daughter,

Adelaide Josephine Hardcastle, he gave one of his portraits

of himself, and household furniture not before disposed of.

To his two grandsons, David Hays Humphrey and George

M. Humphrey, he gave $300 each, to be paid to them re-

spectively, on their attaining to the age of twenty-five years,

with the interest accruing thereon from the time the money
should come to the hands of his executors. If either of his

said grandsons should die before attaining to that age, the sur-

vivor was to take his share ; and if both should die under

that age, the legacies bequeathed to them were to be equally

divided between the testator's two daughters, Eliza L. Moore

and Adelaide J. Hardcastle. To his granddaughter, Kate

Hardcastle, he gave $1000. The residue of his estate he di-

rected to be equally divided between his two daughters above

mentioned, to be held by them independent of the control of

their respective husbands. In case of the death of either of

his daughters, her children were to take her share. He states

that he has not given much of his property to his son Henry,

because of the latter's being possessed of a competency, and

that Henry's sisters, therefore, had more need of the testator's
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property than he had. He appointed his friends, James

Sterling and John C. Deacon, his executors.

On the 31st of January, 1867, he executed a codicil to the

will, by which he revoked the gift to his daughter Adelaide,

(who was then dead,) of the half of the residue of his estate,

and gave the half given to her by the will, to her daughters,

Kate Hardcastle, Belle Hardcastle, Adelaide Kedenburg, La-

vinia Jenkins, and Anna Pennock, their heirs and assigns

forever.

On the 2d of March, 1869, he executed another codicil,

substituting his son Henry as executor, in place of Mr. Deacon.

On the 3d of June, 1872, he made another codicil, as fol-

lows : "All that is contained in my said will relating to my

daughter, Adelaide Josephine Hardcastle, and children, and

also all that is contained in my first codicil thereto, dated

January thirty-first, A. D. one thousand eight hundred and

sixty-seven, relating to the same, I do hereby revoke and de-

clare null and void. After the payment of all my just debts

and funeral expenses, and all the legacies mentioned in said

will not hereby revoked, the residue of my estate, real, per-

sonal, or mixed, I bequeath to my daughter, Eliza L. Moore,

for her use and disposal, in whatever manner she may think

best. The last item of my said will, appointing James Ster-

ling and John C. Deacon my executors, I hereby revoke, and

in their stead, nominate and appoint my only son, Henry M.

Humphrey, of Stamford, in the State of Connecticut, my sole

executor."

The controversy is in regard to this last or third codicil.

The testator died on the 3d of August, 1872. The will and

codicils were admitted to probate by the surrogate of Burling-

ton county, on the 21st of August, 1872. Henry M. Hum-

phrey, the executor named in the second and third codicils,

having renounced the execution of the will and codicils, letters

of administration cum testamenio annexo were granted to Peter

Powell on the last mentioned day. The testator's estate in

New Jersey was inventoried at $6871.90. It appears by the

final account of the administrator, filed in October, 1873, that
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the entire estate (which was in three states—New Jersey,

Connecticut, and Pennsylvania—) amounted to $17,097.25.

The estate has been settled, and Mrs. Moore has received,

pursuant to the provisions of the last codicil, the entire estate,

after payment of debts and expenses of administration, except

a balance of $671.26. Mrs. Jenkins, one of the daughters of

Mrs. Adelaide J. Hardcastle, on the 23d of December, 1872,

appealed to the Orphans Court of Burlington county from the

order of the surrogate admitting the will and codicils to pro-

bate, and the grant of administration. The Orphans Court,

by their decree made in September Term, 1874, admitted the

will and the first two codicils to probate, and rejected the last

codicil, and ordered that the taxable costs of the litigation

before them be paid out of the estate, with a counsel fee of

$1000 to the counsel on each side.

The last codicil was executed on the 3d of June, 1872, two

months before the testator's death. It is insisted, on behalf

of the appellant in the Orphans Court, that the testator, at

the time when that codicil was executed, was not possessed of

testamentary capacity, and that it was the result of uodue

influence on the part of Mrs. Moore. Though the testator

was a very old man, his age, at the time of his death, having

been about ninety-four years, he appears to have retained to

a remarkable degree, his mental faculties and characteristics,

among which were firmness, independence and decision. He
was blind.

Of his two daughters, Mrs. Hardcastle resided with him
for the greater part of the time from the death of her husband,

about the year 1859 or 1860, until her death, which occurred

in or about the year 1867. She had six children, five of

whom were daughters. Some of them the testator brought

up. After the death of Mrs. Hardcastle, none of her children

remained with him, except for short periods, except Kate,

who had lived with him from the time when she was about

three and a-half years old. She married in the early part of

the fall of 1871, and left him and went to Europe to live.

Her last visit to him was the last of August or first of Septem-
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ber, in that year. From that time to the time when Mrs.

Moore came to live at bis house, about Christmas, 1871, the

testator's family consisted of himself, Rachel Cavis his house-

keeper, and a colored boy. He appears to have often com-

plained that his nieces neglected him, and did not treat him with

due respect after their mother's death. Rachel Cavis says that

"it hurt the doctor very much when Kate left him," and

that after Kate's visit he said, if she had staid with him till

his death, he would have left her $1000, but as she had left,

he was going to " make a change in his writings." She says

he spoke about this several times, but did not say what

change he intended to make. C. B. Gregory, a witness pro-

duced by the appellant below, says he does not remember

hearing Dr. Humphrey refer to his granddaughters, the Hard-

castles, during the last six months of his life. This witness

was in the habit of visiting him once a week, unless prevented

by his own health or the weather. Except Kate, who lived

in Europe, none of these granddaughters lived farther off

than the city of New York, during the last year of the testa-

tor's life. They were all married. One of the daughters,

Mrs. Kedenburg, says that she visited the testator in Febru-

ary, 1872, about the 8th or 9th, and staid from three to five

days; that she thinks he was then enjoying his ordinary

health ; that she left him physically well, and she is not posi-

tive, but thinks, he talked about matters in the same way he

usually did. After leaving him in February she did not see

him again until the following July; she thinks it was the

third week in July, and she then staid about three hours.

She says that she had not seen him for a year or two before

the visit in February. Mrs. Jenkins, the appellant below,

who resided in the city of New York, says that the last time

she saw the testator was in May, 1871, which was more than

a year before his death. Mrs. Pennock, another of Mrs.

Hardcastle's daughters, testifies that the last time she saw the

testator was in February, 1872—the same time Mrs. Keden-

burg visited him ; that he was then in his usual health, both

of mind and body. She says she had remained at his house
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a short time, at different times ; that she had spent several

months there at a time, and that the last time she spent sev-

eral months there, was in 1868. She did not know of his

death until three weeks after it occurred. She was traveling

in Canada at the time. Mrs. Parrish, another of Mrs.

Hardcastle's daughters, who seems to have resided in Jer-

sey City, testifies that the last time she saw the testator

was in July, 1871, about a year before his death. It

appears, from the admissions of those of the granddaughters

who have been sworn, that there were occasional disagree-

ments, at least, between the testator and these granddaughters

of his. Mrs. Jenkins says he was "rather a spunky old

gentleman." Nor would there seem to be any excuse for this

apparent neglect of the testator, in the alleged fact that these

granddaughters were unable to hear from him in response to

letters addressed to Mrs. Moore, for his advanced age gave

assurance of his continued and increasing infirmity; his

blindness made society and attention unspeakably more

acceptable and valuable to him than it otherwise would have

been, and naturally increased his sensidveness to inattention

on the part of his family. None of these granddaughters,

except Kate, was at any considerable distance from him,

and it seems not uncharitable to conclude that if they had

felt an interest in their grandfather's welfare, some of them,

at least, would have visited him, the rather because, as they

allege, they could get no tidings of him. That he felt the

apparent neglect keenly, there seems to be no room to doubt,

and it appears that he was likely to remember such things

in disposing of his property, for Mrs. Kedenburg says that

some time before his death, but when she does not state, the

testator, in speaking of her brother Jerome to whom he gave

nothing, said the latter had lost between $2000 and $3000

by the way he had acted.

Before Christmas, 1871, and before Mrs. Moore came to

live with him, he sent for the scrivener, Mr. Powell. Rachel

Cavis, the housekeeper, says that the testator sent her for

Powell before Christmas, and said he was going to " make a
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change in his writings," and wanted to see Mr. Powell, and

that she then went for Mr. Powell, but he could not come.

She is corroborated in this by Mr. Powell. She testifies,

also, that before the last codicil was written, the testator told

her to send the colored boy for Mr. Powell. She did so. Mr.
Powell says that about the last of May or first of June, the

colored boy came for him. Powell lived about four blocks

distant from the testator's residence. He says that the boy

did not tell him what the testator wanted to see him for ; that

he went the same day, and found the testator sitting up ; that

the testator told him he wished to make some change in the

disposition of his property; that the testator told him he

had sent for him in the winter for the same purpose, but

he had not come; that the testator sent for his will to be

brought; that the housekeeper brought it; that no one was

in the room ; that the testator knocked for the housekeeper,

and she came ; that the testator told lier what he wanted, and

where she would find it; that she brought it, and retired;

that after she retired, there was no one in the room but the

testator and the witness; that the testator asked him to break

the seal and open the will ; that he did so, and read the will

and the two codicils ; tha t the testator then stated that he

wished to make a change in two or three particulars, in the

original will ; that one of the particulars was, he wished to

revoke all that he had said in his will in regard to Adelaide

Josephine Hardcastle and her children ; that he gave no

reason for it ; that he said he wished to revoke the appoint-

ment of James Sterling as one of the executors, and appointed

his son, Henry M. Humphrey, sole executor. He says he

does not remember any other changes ; that he noted them

down ; that he went home and wrote them oif as nearly as

he understood it ; that he took the will home with him, and

on reading it over, suspected that he had not understood the

testator about Kate Hardcastle's special legacy—the legacy of

$1000 to her; that he wrote as he understood the matter, with

the exception of that, and then went back for an explanation

;

that the testator said he intended to include all Mrs. Hard-
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castle's children, and that the witness does not remember that

he said anything else, except that he included that special

legacy.

Powell farther says that on that visit he took a draft of

what he had prepared, and read it to the testator ; that the draft

left the $1000 stand valid ; that the testator objected to that.

He says there was no one in the room with them at this visit;

that the testator was sitting up ; that he then returned home
and made another copy; that he drafted another codicil when
he got home, and drafted it according to the testator's direc-

tion, and returned to him, he does not know whether on the

same or the next day, and took the draft with him and read

it to the testator, and he said it was right—it was what he

wanted ; and he says he then went home and copied it on the

paper which was executed. He says there was no one in the

room with them on that visit ; that he returned the next day

by appointment, to have it executed ; that the appointment

was made when he read the last copy to the testator ; that he

does not remember that any arrangement was made as to the

witnesses then ; that when he returned at the time appointed,

which was four o'clock in the afternoon, he was told, he thinks,

by the testator, that they expected to have John Thomason

and James T>. Bennett as witnesses to the codicil ; that he

does not remember that the testator said he had sent for them,

but he did send for them ; that he sent a colored boy ; that

they did not come; that the boy brought word that they were

not at home; that the testator then sent the same boy for

Ezra C. Tompkins and Mr. Pritchett, the latter of whom was

a stranger to the witness ; that, on that visit, and before the

witnesses came, he read the codicil to the testator ; that the

testator and he had no talk about it, further than to ascertain

that it was the testator's mind, and that the testator said it

was what he wanted. The witness details the formalities of

the execution, from which it appears that the codicil was duly

executed. He testifies that the testator was "decidedly" of

sound and disposing mind, memory, and understanding when

the codicil was executed. The witnesses both testify that they
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considered tl^ testator of sound mind. One of them, Tomp-

kins, appears to have been intimately acquainted w.th him

He says he knew him for three years before his death
;
that

he considered him, at the execution of the codicil, of sound

mind and that he could see no difference in him then from

what he was when he was first acquainted with him. His

action and conversation in regard to the last codicil, were m

accordance with the firmness and persistency which marked

his character. The testamentary capacity of the testator at

the time of making the third codicil, is established.
^

The charge that the codicil was the result of undue influ-

ence on the part of Mrs. Moore, seems to be wholly unsup-

Dorted She does not appear to have done or said anything

to induce the testator to make that codicil. She spoke re-

proachfully in his presence, of the fact that the daughters of

Mrs. Hardcastle paid so little attention to him. It appears,

also, that she and the testator both complained of like mat-

tention on the part of the Gregorys, who lived in Beverly.

This is, according to the evidence, the extent of her influence

Such expressions are not enough to justify the conclusion hat

the codicil was the result of undue influence. She neither

had the will, nor interested herself, as far as appears, in any

alteration of it. The will was kept by the housekeeper, who,

in taking charge of it and producing it, acted under the direc-

tions of the testator himself.

It is said there was a feud between Mrs. Moore and her

nieces The evidence shows only that she spoke reproachfully

of them in regard to their neglect of their grandfather, and,

according to one witness, spoke of them as liars-not, how-

ever in the testator's presence.
^

Whether, in any given case, there was undue influence,

must be determined from the facts. It is not a presumption,

but a conclusion. Mrs. Moore may have disliked her nieces

;

she may have spoken reproachfully of them for neglecting to

visit their grandfather; she may have said to the witness re-

ferred to, that they were liars. She, indeed, ived in the same

house with the testator, and was in daily and nightly attend-
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ance upon him, and the codicil is wholly in her favor. Not-

withstanding all these things, the testator's mind may have

been, and, for aught that appears, it was, wholly free to dis-

pose of his property as he pleased.

The testator seems, at no time, to have contemplated an

equal division of his property, even among his children. His

will, which no attempt is made to impeach, gives nothing of

consequence to his sou Henry; and to the sons of his son

Washington, it gives only $300 apiece. By the first codicil

he gave the half of the residue he had given to his daughter

Adelaide, to iier daughters alone—giving nothing to her son.

A discrimination made by a man of the testator's age, and in

his condition, in disposing of his estate by will, in favor of

his only daughter, (who, in this case, may be presumed to

have been advanced in years,) who has given him her whole

time, and with assiduous attention ministered to his wants

when he most needed care and sympathy, can neither be re-

garded as evidence of incapacity or of undue influence.

Especially is this so when the discrimination is in her favor^

against granddaughters, who, having been brought up by

him in his family, have married and left him. There is

evidence that the testator considered, also, that he had done

his full duty towards these granddaughters without leaving

them any portion of his estate ; for, in his conversation with

the scrivener in regard to the last codicil, he said that, if it

had not been for his grandchildren, he might have had some-

thing worth leaving.

The decree of the Orphans Court will, so far as the third

codicil is concerned, be reversed. Complaint is made of the

allowance made by that court for counsel fees, $1000 to the

counsel of each side. The taking of the testimony occupied

five days only. Under the circumstances, the amount awarded

is excessive. The decree will be reversed in that respect,

also. A couusel fee of $300 will be allowed to the counsel

of the appellants, and the like sum to the counsel of the re-

spondents, in the Orphans Court. A like counsel fee will be

ordered to be paid out of the estate to the counsel of the ap-

pellants and respondents respectively, in this court.
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In the matter of the probate of the will of John Gleespin,

deceased.

1. Testamentary capacity is established by capability to transact busi-

ness with sagacity and decision.

2. Kindness and attention do not, of themselves, constitute undue influ-

ence which will invalidate a will.

3. Suspicious circumstances in the conduct of a legatee for life towards

the testator, in the absence of evidence of any attempt to influence the

testator in any way, will not avail to set aside his will.

4. Unreasonableness of testator's prejudices and unfairness in the dis-

position of his property will not, of themselves alone, avail to induce the

court to repudiate his will.

On appeal from the decree of the Orphans Court of the

county of Somerset.

Mr. J. D. Bartine and Mr. G. B. Adrain, for appellant.

Mr. H. M, Gaston, for respondent.

The Ordinary.

John Gleespin, then of Bloomington in the county of

Somerset, died on the 27th of June, 1873, in his own house

at that place, leaving a last will and testament executed by

him, with all the requisite formalities, on the 13th of May
preceding. By it, after directing payment of his debts and

funeral expenses, he gave and devised to his son-in-law, Pat-

rick Shea, to be held by him for the use of his granddaughter

Annie Shea, the house and lot where the testator then lived,

to have and use the same for his own use until his said grand-

daughter should arrive at the age of twenty-one years, at

which time he gave and devised that property to his said

granddaughter, to have and to hold the same to her and her

heirs and assigns forever. In case of her death before attain-

ing to the age of twenty-one years, he gave the house and
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lot to his son-in-law, Patrick Shea, his heirs and assigns for-

ever. All the rest and residue of his estate, both real and

personal, he gave, devised, and bequeathed to the said Patrick

Shea, to have and to hold the same to him, his heirs and
assigns forever. In consideration of the gifts to Patrick

Shea, he charged him to take good care of Annie, and give

her that tender affection which was due to her as his child.

He then appointed Patrick Shea his executor, and by that

will, revoked all his former wills.

The testator's estate consisted of a house and two lots of

land, on which he lived, and two other houses and lots, of the

value, all together, of from |2500 to $3000. He was an old

man. His age was over seventy. He had had two daugh-

ters. One married Patrick Shea. She was the mother of

Annie, and died on the 9th of January, 1865. The other

married Samuel Aird. She died on the 28th of March, 1873,

leaving three children : one an infant, another aged about

three years, and the other also of tender years at the time of

Mrs. Aird's death. The testator had opposed the marriage

of both of his daughters. He was opposed to Shea, because

of his then intemperate habits, and to Aird, because he was

a protestant. The testator was a firm Roman Catholic.

After the testator's death, Patrick Shea propounded the will

for probate. After a protracted trial it was, by the decree of

the Orphans Court of Somerset county, admitted to probate.

From that decree an appeal was taken to this court.

It is insisted on the part of the caveatrix, Sarah Aird, one

of Samuel Aird's children, that the testator had not testa-

mentary capacity at the time of making the will, and that the

will was the result of undue influence upon the testator on

the part of Patrick Shea.

The evidence fails to show any want of testamentary

capacity. The testator appears to have made two wills before

that under consideration ; one in 1870, and the other in 1871.

By the former, he gave the house where he lived to Annie

Shea, and the rest of his property to the German Catholic

Church. By the latter, he divided his property equally
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between Annie Shea and his daughter, Mrs. Aird. As

before stated, his daughter, Mrs. Aird, died on the 28th of

March, 1873. She died in his house. He had sent for her

and her family to come to liim from Kansas, where they

were living, in December, 1872, and had forwarded to them

the money to pay their expenses. They lived with him in

his house until her death. The will in question was made

about six weeks after her death. The testator, when the will

was made, was sick of an organic disease with which he had

been for a considerable time afflicted, and which he then sup-

posed would very soon terminate his life. He sent for a lawyer

in Plainfield to draw his will, and, at the same time, sent for a

priest of his church living there, to administer to him the rites

of the church, the pastor of the particular church to which

he was attached being at the time temporarily absent. He
gave to the lawyer the instructions for his will. After it was

drawn the will was read to him, and he approved of it. He
told Shea whom to send for for witnesses. After the will

was executed he paid the lawyer for drawing it. There was

nothing whatever in the circumstances attending the making

of the will, to indicate any want of capacity. He not only,

before the will was drawn, mentioned Shea and his daughter

in his instructions for that instrument, but he spoke of his

other son-in-law and grandchildren, and, of his own accord,

stated the reason he left them nothing, " because his son-in-

law had not treated him right." He told the lawyer, when

the latter, on being introduced to him, asked him what he

wanted of him, that he wanted him to draw a will for him,

and told him he had made a will but it did not suit him.

The lawyer and the priest both regarded him as possessing

testamentary capacity, and although one of the witnesses,

John J. Fritts, says the testator was somewhat childish, he

says his condition was not different from what it had been

for one or two years before that time. The evidence is that

the testator was capable of transacting business ; was shrewd

and firm in his bargains. On the 1st of March, 1873, he

purchased some lots at a public sale for $1000, paying the
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deposit of $100, and on the 1st of April following paid the

balance, and took the deed. In the latter part of April,

1873, he appears to have had a business transaction with the

witness, Lair, which showed clearly his ability to make his

own bargains. On the day after Mrs. Aird died, he went to

New Brunswick in the stage to see a Roman Catholic priest

there, to get sepulture for his daughter, if possible, in the

Roman Catholic cemetery at that place, and though on re-

turning on foot he lost his way, yet he regained it, and when

taken up by Aird and Foley, who overtook him, he had

almost reached his home. One of the witnesses says he was

within about a quarter of a mile of it. When taken up he gave,

as he did afterwards, a connected and accurate account as to

how he came to lose his way. The evidence leaves no doubt

in my mind that he possessed testamentary capacity when the

will was made.

The charge of undue influence rests on the fact that

Patrick Shea, his son-in-law—who, immediately after the

death of Mrs. Aird, removed with his family from Cran-

ford, in Union county, where he had been residing, to the

house of the testator, where he continued to live up to the

time of the testator's death—a very short time before the will

in question in this suit was made, consulted with the priest

at Plainfield as to how he should get from Judge Cowen-

hoven, of New Brunswick, the will which the testator had

made in 1871, and which had been left with Judge Cowen-

hoven, who drew it ; that he subsequently went to that gen-

tleman and asked for the will, and on his request being

denied, had the will read to him ; that he afterwards brought

the testator to Judge Cowenhoven's office, and the will then

was delivered to the testator ; that he went to Plainfield and

got the priest there to go to the testator, stating that the latter

was very ill and requested his religious offices, and that the

same day he got Mr. Coward, the lawyer who drew the will,

to go to the testator's house to draw the will, and that Shea

and his family, after they came to live at the testator's house,

were unwilling that the testator's friends should see him.



OCTOBER TERM, 1875. 527

In the matter of the will of John Gleespin.

The evidence shows that Shea, who, when he married the

testator's daughter, was intemperate, had wholly reformed

from that time. While Shea lived at Cranford, the testator

visited him. When Mrs. Aird died, Shea and his family went

to live with the old man, and the evidence is that the rela-

tions between Shea and the testator were, from that time, of

the most amicable character. He spoke of the kind care

and attention he received at the hands of Shea's wife. That

he disliked his son-in-law, Aird, is beyond all question.

In thirteen years after Aird's marriage, Aird, as he admits,

never spoke to the testator, nor entered his house. Although

his wife, on one or two occasions, had visited her father, he

had received her with coldness. In his will of 1870, made

when his daughter had been married to Aird more than

seven years, the testator gave no part of his property to

her, but gave it all to Shea's daughter Annie (his grand-

daughter) and the church. Though, in December, 1872, he

«ent for Aird and his family, and they came to live with

him, and continued to do so until Aird's wife died, there

was no cordiality between him and Aird. Aird says, on this

subject :
" As to my wife and children, he seemed to have

all the attachment that a father could have to his children

and grandchildren ; to myself, the conversation was friendly,

but not much." After his wife's funeral, Aird left the testa-

tor's house, taking his children with him. Though he re-

mained in the village for two weeks after the funeral, it was

not at the testator's house, but at a house directly opposite.

The night after the funeral of his wife, he did not sleep in

the testator's house. He says: "I left the house on the 1st

of April ; I considered I had no ties with Mr. Gleespin

;

my children were not there, and my wife was dead." Again,

he says :
" I had concluded after ray wife's death, and

after I had got my thoughts collected—I had concluded that

I must remove from Mr. Gleespin's house; ray children

were small, they required a mother's care, and that they

could not get in Mr. Gleespin." He did not tell the testator

that he intended to leave him, and he did not bid him good-
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bye when he left. Though he speaks of three visits to the

house between the first of April and the time of the old man's

death, his errand, on two of the occasions, the first and last,

seems to have been to get a tool chest he had left there. At
the second, he appears to have had no conversation with the

testator beyond asking him as to his health.

The testator, as before stated, purchased some real estate

on the first of March, 1873, on which he paid a deposit of

$100 at the conclusion of the sale, and was to pay the bal-

ance, $900, on the first day of April following. He had

provided the money, and had given it to Mrs. Aird for safe

keeping. She had given it to her husband, and he had

deposited it in his own name in a bank in New Brunswick.

On the day after his wife's death, he and Foley went to New
Brunswick and drew the money from the bank, and he then

insisted on retaining $100 of it to pay the expenses of his

wife's funeral. To this the testator objected, because he had

to pay the money for the property on the first of April. It

was suggested that he should give his note for $100 on

account of the balance of the purchase money. He finally

gave Aird the $100, and the understanding was that Shea

was to go to Cranford the next day and borrow that sum

for the testator. Matthew McNally heard the conversation.

He says he saw Aird, the old man, and Foley, talking about

the $100 ; that the old man did not want to let the money

go out of his hands ; that he said he thought Aird must be

a poor man, to come so far (from Kansas) and not have

money enough to bury his wife. Shea had not then gone to

live with the testator. It is very clear that there was ill

feeling on the part of the testator toward Aird. This appears

to have been increased by the fact that the latter not only

" gave away," as the testator termed it, his infant child, but

gave it to a protestant woman, at which the testator ex-

pressed his indignation. There can be no doubt that Aird

did give the custody of that child to a Mrs. Wheelan, a

protestant, on an understanding between them that she was

to adopt it as her own. Such a state of feeling thus engen-
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dered on the part of the testator towards Aird, sufficiently

accounts for the will under consideration. Shea is dead.

He was accidentally drowned while the testimony was being

taken in the Orphans Court, and was not sworn as a witness.

His explanation of- the facts relied on as proof of undue
influence is, therefore, not in the evidence. There is no

proof of any influence on his part, except what is deduced

from those facts, and they are, at most, suspicious circum-

stances. Den V. Gibbons, 2 Zab. 117. He does not appea;

to have attempted to influence the testator in any way. The
charge made in this connection, that the priest at Plainfield

conspired with Shea to induce the testator to make the will

in question, is entirely unsupported by the evidence. Nor
does there appear to be any foundation for the charge that

Shea and his family denied the testator's friends access to

him. The testator chose to give part of his property to his

granddaughter. Shea's child, for whom he had provided in

both of his former wills. She was afflicted with what it was
apprehended would prove to be an incurable lameness, which

the testator feared would incapacitate her from earning a

livelihood. The rest of his property he chose to give to

Shea, who cared for him, and whose family ministered to his

wants. That he did not choose, under the circumstances, to

give any part of his property to Aird or his children is not

surprising, in view of the relations existing between him and

Aird when the will was made. The unreasonableness of his

prejudices and the unfairness of his disposition of his prop-

erty cannot, of themselves alone, avail to induce the court to

repudiate his will. He had testamentary capacity, and is

not shown to have been deprived of his free agency by undue

influence. The instrument executed by him as his will, with

the requisite legal formalities, must therefore stand.

The decree of the Orphans Court will be affirmed.
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MoCahill and another, appellants, and The Equitable

Life Assueance Society of the United States,

respondents.*

1. A purchaser under a foreclosure sale will not be relieved from his

bid on the ground that the title offered him is defective, such supposed

defect arising from an alleged irregularity in the publication of the notice

to a non-resident of the pendency of the suit.

2. The statute directs that a decree pro confesso may be taken against a

non-resident failing to appear, after proof of service of the publication ofthe

order for his appearance " to the satisfaction of the Chancellor;" and the

order of the Chancellor, declaring that such publication has been made to

his satisfaction, and directing a decree, is conclusive upon the question as

between such non-resident defendant and the purchaser under the decree.

3. The general principle is, that the judgment of a superior court

cannot be impeached collaterally, for want of jurisdiction over the parties

to it.

* Cited in Leonard v. New York Bay Co., 1 Stew. 195; Hayes x.'Stiger,

2 SUw. 198 ; Dickinson v. Oily of Trenton, 6 Stew. 66 ; Snyder v. Blair, Id. 210.

531



532 COURT OF ERROES AND APPEALS.

McCahill v. Equitable Life Assurance Society.

The mortgaged premises were sold under a decree of fore-

closure, and the purchasers, the appellants in this court,

applied to the Chancellor, by petition, to have their deposit

returned, and to be relieved from their bid, on the ground

that a non-resident defendant, the widow of the mortgagor,

had not been made, legally, a party to the suit, and that the

title, consequently, was defective. The grounds of this excep-

tion are stated in the opinion. The purchasers appealed, the

decision in Chancery being against them.

The opinion of the Chancellor is reported in 9 C. E. Green

319.

Mr. Vanatta, for appellants.

Mr. B. Grummere, for respondents

The opinion of the court.was delivered by

The Chief Justice.

This was an application by purchasers at a foreclosure sale,

to be relieved from the bid made by them.

The power of the court thus invoked, is one which should,

on all proper occasions, be liberally exercised. It has some-

times been said, that the court has rather a greater power over

these contracts which are made with itself, than over any

other class. And the cases are numerous in which the buyer

has been absolved from the obligation of his bargain, on the

plea that he had been misled by mistake, or entrapped by

fraud. Mr. Sugden says that "the authority which the court

has over these contracts enables it, in a proper case, to relieve

the purchaser as well as the suitor." The question, there-

fore, is, whether the petitioner in the present case has shown

that it would be inequitable to compel him to complete his

purchase.

The objection he makes is this, that the title to the premi-

ses tendered to him under the decree of foreclosure, is imper-

fect. The flaw pointed out is, that one of the persons having

an interest in the estate which was sold, although made a
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defendant in the suit, was not legally brought into court, and,

consequently, was not subject to its jurisdiction.

The defendant thus referred to was the widow of the

,deceased owner of the equity of redemption. She was a non-

resident of the state, and an order for publication in the usual

form was accordingly made. This order was directed by the

Chancellor to be published in " The Long Branch Times, a

newspaper printed at Long Branch, in this state." The affi-

davit of publication showed that this order was in all respects

complied with, excepting that, instead of being published in

a newspaper called " The Long Branch Times," it was pub-

lished in one entitled " The Long Branch News," the latter

being the only paper, at the date of the order, or afterwards,

published at Long Branch. This absent defendant failing to

appear, and the Chancellor, deeming the designation in the

order of the newspaper by its name a mere misnomer, and

that the order of publication had been substantially complied

with, signed a decree pro confesso. A f ual decree for sale

followed in due order, and the purchaser at such sale now
raises up the objection above stated, that as the publication

of notice to the absent defendant was not published in literal

conformity to the order of the court, such absent defendant is

not bound by the decree, and, consequently, the title to the

premises now offered to him is imperfect.

I am at a loss to perceive upon what legal principle it is,

that it can be claimed that this petitioner can be heard on the

ground thus assigned. He is not a party to this suit, and his

only standing on this motion is his right to protect himself.

He can complain of no part of the procedure, unless, poten-

tially, it can result in an injury to his own rights. His fear

now is, that the Chancellor erred in deciding that the publica-

tion against this absent defendant had been legally made.

What if such fear is well founded? Can it be even plausibly

pretended, that such error can affect the title to the laud de-

creed to be sold? I am not willing to have it thought for a

moment, that an error of this nature, even if it existed, would

be attended with sucii a result. The existence of a doubt
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upon the subject would be, I think, verj much to be depre-

cated. It would at once produce a widespread and well

founded apprehension with respect to titles derived under de-

crees in the Court of Chancery. Indeed, if the doctrine con-

tended for existed, it is not easy to see how any discreet

person could be induced to bid at any judicial sale. That

this is not overstating the probable effect of the establishment

of the doctrine in question, will be manifest to any one who

will consider it with attention. The subject may be thus

stated

:

The statute {Nix. Dig. 109, § 22)* provides that, in case of a

non-resident defendant, an order shall be made by the Chan-

cellor, notifying such defendant to appear within a certain

time. It also further directs that such order shall be served

personally on such defendant, or be published in one or more

of the newspapers printed in this state and designated in such

order. The act then proceeds in these words : "And in case

such absent defendant shall not appear, &c., and on proof of

personal service, or of the publication of such order or orders

as aforesaid, and of the performance of the directions contained

in the said order or orders, to the satisfaction of the Chancellor,

the Chancellor may order and direct that the complainant's

bill be taken as confessed against such absent defendant," &c.

It thus appears that, by the express authority of the statute,

the Chancellor, in the orderly progress of the cause before

him, is to decide upon this fact of due publication, whereby

the absent defendant is made a party to the suit. Such a de-

cision is an adjudication by a court of general jurisdiction, in

a regular course of law, regarding a subject over which such

court has unquestionable cognizance. Unless such a judgment

is final until reversed in a direct proceeding for that purpose,

I know of none that can be safely said to be possessed of that

quality. Such a judicial act may be voidable, but it is not

void. If even admittedly erroneous, such error cannot be set

up in a collateral proceeding against the decree founded upon

it. This I regard as the ancient and well settled rule of law,

a rule which is absolutely necessary to impart to judicial

*Rev., p. 106. sec. 18.
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decisions that controlling efficacy, without which they cannot

effect the purpose for which they are designed. This, it seems

to me, is the universal rule with reference to all the higher

courts of general jurisdiction ; and it can never be more ap-

propriately enforced than when the suit, as in the present

case, is a proceeding in rem. In such an instance, the cogni-

zance over the case being vested in the tribunal by reason of

the presence of the tangible subject of the controversy, a

formal notification of the judicial action to the parties inter-

ested is not absolutely essential to its validity ; and the con-

sequence is that, in cases of this class, a notice of the action

to a non-resident is no more necessary than is a notice to a

resident. The res being within the jurisdiction, the judicial

authority arises from that circumstance ; and the consequence

is, if the resulting judgment can be impeached by a non-resi-

dent on the ground that he was not given the notice of the

action which the law requires, a similar exception would

prevail if urged by a person resident in the state. Granted

that the defendant in the present case can, in a collateral

proceeding, object to this decree on the plea that the notice

was not published as the statute directs, it would follow,

inevitably, that any defendant resident within the state

could, in like manner, invalidate the decree by showing that

the subpoena had not been served upon him as the law re-

quires. It seems impracticable to discriminate upon princi-

ple, between such instances. It certainly needs no reasoning

to demonstrate that such a competency in litigants to chal-

lenge the various steps of the procedure after the final result,

would render such result practically worthless. From the

evident necessity of preventing the uncertainty with regard to

the stability of legal proceedings in their concluded form,

which would otherwise have supervened, the doctrine of

estoppel by record came naturally into existence. The peti-

tioner in this case proceeds upon the ground that if he should

take the title by virtue of this decree, such title would be

liable to be impeached by the absent defendant; but if this

doctrine of estoppel exists, it is manifest that this could not
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be done, as such non-resident defendant, being embraced in

the decree, would be concluded by the record. Notwith-

standing inconsiderate dicta to be found here and there in

some of the modern reports, it seems to me unquestionable

that it is the general, legal principle that a judgment of a

superior court cannot be impeached collaterally, for want of

jurisdiction over the parties to it. If this non-resident should

bring her suit for dower against this purchaser, having taken

the title which he has agreed to take, and should aver, when

this decree should be interposed as a defence, that the notice

to make her a party was not duly published, such reply

would, necessarily, be overruled, as it would stand opposed by

the solemn finding upon the record. In 1 Inst. 260, Lord

Coke says :
" The rolls, being the records or memorials of

the judges of the courts of record, import in them such incon-

trollable credit and verity, as they admit of no averment, plea,

or proof to the contrary. And if such a record be alleged,

and it be pleaded that there is no such record, it shall be tried

only by itself; and the reason hereof is apparent, there should

never be any end of controversies." A long series of cases

is in accord with this statement, and illustrates the rule in

many varied aspects. The citation of a few will serve to

show how inflexibly it has been maintained by courts of

the highest eminence.

In Rex V. Carlile, 2 B. & Adolph. 362, the defendant, hav-

ing been convicted of a libel, brought a writ of error, and

assigned for error in fact, that there was but one of the jus-

tices named in the commission present when the jury gave

their verdict. But this was held inadmissible, as it contra-

dicted the statement of the record in that particular, Lord

Tenterden saying :
" The authorities are clear, that a party

cannot be received to aver as error in fact, a matter contrary to

the record." The opinion from which this citation is taken

contains a reference to many of the English decisions on this

subject, which it is impossible to turn to without becoming

convinced how completely the principle in question has been

regarded as a legal axiom from the earliest judicial annals.
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In the great case of the Duchess of Kingston, 2 Smith's L.

Cases *424, the rule was stated as a familiar one, and the rul-

ings in this case have been recently said by Lord Chancellor

Selborne, in Ochsenbein v. Papelier, L. R., 8 Ch. App. C.

698, "to have always been considered perfectly sound law."

And, perhaps, in no class of cases is the precise point now

under consideration more clearly marked and explained than

in those which deal with the distinction, with respect to the

conclusive efficacy of the record, that exists between a domes-

tic and a foreign judgment. Touching judgments of the lat-

ter class the question has often arisen, whether a want of jur-

isdiction in the foreign tribunal can be set up as a matter of fact

in spite of the contradictory averment of the record. The very

point now raised has, in some of these cases, been agitated

;

that is, the right of a party, against whom the judgment has

gone in the foreign court, to prove that he was not legally

made a party to the action. These adjudications are import-

ant on this inquiry, as all their arguments proceed on the

admitted premise, that such proof could not be received with

.

respect to domestic judgments, the effort being to reduce the

decisions of foreign courts to a lower grade of authority. An
examination of the following cases will show that the point

now in question is conceded in all of them, and it will be

perceived that some of these authorities are taken from the

English, and others from the American reports. Bowles v.

Orr, IY.& Coll. Ex. 464.

And upon the general doctrine, that the final judgment of

a court of general jurisdiction cannot be called in question

in a collateral proceeding, the leading American cases take

strong ground in favor of the rule. Such was the view ex-

pressed by the Supreme Court of Massachusetts in the case

of Cook v. Darling, 18 Pickering 193, in which a plea to an

action of debt on a judgment of a county court, that the

defendant was not an inhabitant of the state at the time

when the action was brought, had no notice of its incep-

tion, and did not appear, was declared to be bad on de-

murrer. This case is directly pertinent on the question now



538 COURT OF ERRORS AND APPEALS.

McCahill v. Equitable Life Assurance Society.

to be decided; the plea raised the same question of juris-

diction that the petitioners now raise, the central fact being

that the defendant was a non-resident, and had not, by ser-

vice of process, been legally brought under the jurisdiction

of the court ; but the record was held to be an estoppel

against the admission of such a contention. The decision in

Granger v. Clark, 22 Maine 128, stands on the same footing;

and in The Town of Huntington v. The Town of Charlotte,

15 Vt. 46, the Supreme Court of Vermont exemplified the

amplitude of the rule by maintaining that this conclusive pre-

sumption of complete jurisdiction over the parties existed even

where the facts necessary to give jurisdiction do not appear on

the record. Out of the numerous cases in the reports on this

subject, I will refer to the few following : Hill v. Hiffiey, 6

Yeager 444; Tarhox v. Hays, 6 Watts 398; Field v. GibhSf

1 Peters' C. C. R. 155.

And in the Supreme Court of our own state, in the case of

Vandyke v. Bastedo, 3 Green 224, this doctrine, in its broad-

est form, was recognized ; and the entire reasoning of the

court, in Moulin v. The Insurance Co., 4 Zab. 223, proceeds

upon the assumption that such doctrine is undeniable law.

The legal rule, then, is this : that the decision of a domes-

tic court of general jurisdiction acting within the scope of

its powers, has inherent in it such conclusive force that it

can not be challenged collaterally, and that such decision defi

nitively binds all parties embraced in it, unless on objection

made to such court itself, or in a direct course of appellate

procedure. The result of this doctrine obviously is, that the

present petitioners have nothing to apprehend from any sup-

posed error in the publication of the notice to the absent

defendant, as such absent defendant cannot set up such defect

against the title offered under this decree.

I have preferred to put the question here raised upon this

broad ground, as it seemed to me that it should be under-

stood that titles by force of foreclosure decrees are not open

to objections of the general character of the one here inter-

posed. But if this principle had not, as I think, ruled the
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case, I should have arrived at the same end, so far as the

decision of the question now before the court is concerned,

as I entirely agree with the Chancellor in his view that the

notice to the non-resident was, in substance and effect, pub-

lished in the manner directed.

I shall vote to affirm the order appealed from, with costs.

Order unanimously affirmed.

The Long Branch and Sea Shore Railroad Company,

appellants, and Sneden, Receiver, respondent.

1. Where a receiver, under the act of 12th of February, 1874, is ap-

pointed in behalf of the public to operate a railroad, the road so taken

should, as a general rule, be returned to the company which was in possesion

when the receiver was appointed.

2. The right of possession cannot be settled between two railroad com-

panies, each claiming such right, in a proceeding of this nature.

3. The New Jersey Southern Railroad Company had been running the

Long Branch and Sea Shore Railroad Company in connection with its

own road, when both roads were taken possession of by a receiver appointed

under the above act. The Long Branch and Sea Shore Railroad Company

filed a petition, asking that it might be permitted to run its own road.

Held—that such petition was properly denied, it appearing that the right

to the possession of this road was in dispute between it and the New Jersey

Southern Railroad Company.

Appeal from an order of the Court of Chancery. The

opinion of the Chancellor is reported in 9 C. E. Green 402.

Mr. L. Abbett, for appellants.

Mr. J. E. Lanning and Mr. R. Allen, for respondent.

The opinion of the court was delivered by

The Chief Justice.

By an act of the legislature, approved February 12th, 1874,

it is provided that, on the failure of any railroad company.
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for the space of ten days, to run daily trains on any part of its

road, upon petition, the Chancellor shall appoint a receiver,

whose duty it is made to take possession of and to operate

such road for such time as the Chancellor shall direct. This

act is the creature of public considerations altogether, being

entitled "An act for the relief of citizens on the line of any

railroad that has or may hereafter fail or neglect to operate."

On a petition being filed, and upon satisfactory proofs, an

order was made by the Chancellor appointing William S.

Sneden receiver by virtue of this act, therein directing him

to take possession of and operate certain designated railroads,

among which were those of the New Jersey Southern Rail-

road Company and the Long Branch and Sea Shore Railroad

Company, which latter company is the appellant in this pro-

ceeding. This order, being the foundation of the procedure,

has not been appealed from, and is not now before us. The

act upon which this order rests is certainly one of great im-

portance, both with respect to public and private interests,

and with respect to the legal and constitutional principles

which its construction and application inv^olve. If, therefore,

an appeal had been put in to this order, and in this way this

court had been called upon in the present cause to enforce

the provision of this statute, the subject would have chal-

lenged, and, no doubt, would have received a careful and de-

liberate consideration. But this step not having been taken,

it is necessary to allude to the fact only with the purpose to

exclude, in an explicit form, every inference that the topic

was examined, or that this act in its legal aspects was, in

any wise, sanctioned by this court.

The subject presented to this court by this appeal, is exclu-

sively this

:

After the order already mentioned had been made, and

while it remained in force, the appellants, the Long Branch

and Sea Sliore Railroad Company applied, by their petition, to

h^ve their road surrendered and delivered up to them, putting

their application on the ground that ttey were desirous of

operating their own road, and that they had ample means
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with which to do this. The Chancellor denied the prayer of

this petition, for the reason that he was not fully satisfied that

this company was entitled to the possession of their own road.

It seems to me this conclusion of the Chancellor, under the

facts of the case, was clearly correct.

Those facts were these : The road of the appellants had,

for some years, been run by the New Jersey Southern Rail-

road Company in connection with its own road, and so inti-

mate had been this union, that the ostensible existence of the

former company had been merged in that of the latter. The

New Jersey Southern had abandoned and dismantled its north-

ern terminus at Port Monmouth, and, by an extension of the

appellants' road for the distance of three miles, had established

a new one at Sandy Hook, thus making the latter road a neces-

sary part of a complete line from its water communication on

the north to its water communication on the south. It fur-

ther appears that the New Jersey Southern had a lease of the

road of the appellants, which was said to have expired, but

which was not produced. When cars ceased running, both

these roads were in the possession of the New Jersey South-

ern Railroad Company. It is a fact, I think, which cannot

be disputed, that at the time the Court of Chancery laid its

hand upon this line of railroads, these two roads, that of the

appellants and that of the New Jersey Southern, were in the

peaceable possession of the latter company, and that the latter

company claimed the right to operate both roads in conjunc-

tion. On this state of affairs, the Chancellor is asked to turn

over the possession of the road of the appellants to them.

Now, I doubt very much whether, in any case of this kind,

such a petition ought to receive even a hearing. The Chan-

cellor was not authorized to take charge of this road for any

such purpose as this. From the nature of the proceeding it

would appear that the possession of the road so taken would

be returned to the company that was put out of possession by

the order of the court. There is nothing in the statute, or in

the character of the proceeding authorized by it, which gives

the faintest color to the notion that the Chancellor, as an
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adjunct to such proceeding, may decide the important ques-

tion between rival claimants, as to the right of possession of

the roads over which he deems it his duty to take control.

It will be observed that, in the present application, these

appellants are asking the Chancellor, in this summary way,

by his incidental order, to give them the benefit which they

would receive by a judgment in their favor in an action of

ejectment against the New Jersey Southern Railroad Com-

pany. This, I think, is entirely unwarranted, for no such

issue can or ought to be tried in such a method. Except in

a case which is utterly free from contestability, the company

from whose possession the road is taken by force of a pro-

ceeding of this kind, is entitled to have such road returned

to it. If any other company claims a paramount right of

possession, that is a matter to be settled between the opposing

parties in due course of law. It seems to me, therefore, that

as soon as it appeared that the right of possession in this case

was in dispute, this petition might probaWy have been dis-

missed from the Court of Chancery.

In addition to this general ground, upon which a denial of

the relief prayed was proper, there was a further defect, which

should have been fatal to the claim of the appellants. Such

defect consisted in the omission of the New Jersey Southern

Railroad Company as a party to this proceeding. So far as is

shown, no notice of this petition, or of its hearing, was served

upon this company. Upon the plainest principles, it would

seem that this road could not be taken by the Court of Chan-

cery from this company and handed over to another claimant,

without giving to them the opportunity of beiu-g heard.

Under these circumstances, it is not necessary to consider

the question raised on the argument with respect to the

admissibility of certain parts of the testimony on which the

order appealed from was based. The essential facts, which

will justify fully the decision made by the Chancellor, appear

by the petitioners' own showing.

The order appealed from should be affirmed, with costs.

Order unanimously affirmed.
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Randolph and others, Trustees, appellants, and Middleton
and others, respondents.

1. An act of the legislature, the effect of which is to make a loan of

money become due before the time fixed in the contract, cannot be

enforced.

2. A mortgage was given by a railroad company to trustees to secure

certain bonds, one of the terms of which mortgage being, that if the prin-

cipal or interest should not be paid at the times stated, the principal sum
secured by the mortgage should become immediately due " at the election

of the trustees." Held, a subsequent act of the legislature could not

authorize a sale of the property free from this mortgage, the trustees not

having exercised such election, and the mortgage moneys not being due.

Appeal from a decree of the Court of Chancery. The
opinion of the Chancellor is reported in 10 C. E. Green 306.

Mr. J. F. McGee and Mr. C. Parker, for appellants.

Mr. Abeel, Mr. CouU, and Mr. MoCaiier, for respondents.

The opinion of the court was delivered by

The Chief Justice.

This was a proceeding in the Court of Chancery against

The New Jersey West Line Railroad Company as an insol-

vent corporation. On the filing of the bill an injunction

issued, and by a subsequent order, a receiver was appointed

;

and this officer having made a report of the condition of the

company, and showing its insolvency, a decree was signed

directing the receiver to sell the franchises and property

of the company in a mode therein particularly described.

This decree also ordered that these franchises and property

should be sold, with certain exceptions, clear of all encum-

brances. It is from this decree to sell, that the appeal has

been taken.
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The appellants are trustees in a mortgage, bearing date

11th March, 1870, given to them by the railroad company

by virtue of a supplement to their charter enacted in the

year 1869. Pamph. L., p. 425. It suffices here to state, in

general terms, that this mortgage was on the railroad, and

franchises of the corporation, its purpose being to secure the

payment of the bunds of the company for the aggregate

amount of $3,000,000. The complainant, who is the appellee

in this court, is the owner of a large number of these bonds.

This procedure, thus culminating in the decree of sale,

was founded, exclusively, on the act of 1870 (Pamph. L., 55),

which is a supplement to the act to prevent frauds by incor-

porated companies. I thus refer to this act as the sole

authority and justification for the decree now to be consid-

ered, as it is so treated in the opinion of the Chancellor, and,

also, as it seems to me undeniably manifest that these pro-

ceedings are entirely destitute of the exhibition of many of

the facts which are necessary to legalize judicial action of

this nature against an insolvent corporation by virtue of the

original act, or any of its supplements, which were passed

antecedently to the one now referred to. Indeed, it appears,

upon looking into these papers, as though the solicitor con-

ducting the cause had intentionally, and with some care,

avoided putting his case within the operation of those earlier

laws, there existing, no doubt, some good reason for so doing.

But, whatever the motive, the result is obvious. The decree

must find support in this supplement of 1870, or it has

nothing whatever to rest upon.

And it is from this posture of the case that the excep-

tions which have been taken to this decree have been, and

ought to be, substantiated. The mortgage held by the appel-

lants is prior to the enactment of this statute ; and the com-

plaint is that the decree, founding itself on this act, has taken

away from the appellants certain remedies for the enforce-

ment of their mortgage, to which, at the time of its execu-

tion, they became entitled. In support of this contention

that clause in the constitution of the state which forbids
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the legislature to pass any law " impairing the obligation of

contracts, or depriving a party of any remedy for enforcing

a contract which existed when the contract was made," has

been relied on.

These remedies and privileges, the deprivation of which

laid the ground of this objection, were several in number,

being given by the express stipulations of the mortgage. The
general character of this instrument has been referred to ; it

was made to the appellants by the railroad company to secure

the bonds before mentioned, and was in trust, and conferred

upon the trustees certain valuable privileges, in case of a

failure on the part of the corporation to pay the interest or

principal of the debt at the time designated. Among the

rights thus given was one to the effect that, in default of pay-

ment of the moneys accrued according to the agreement, it

should be lawful for the trustees to take possession of the

franchises and railroad, and to operate it, and to conduct its

business, applying the moneys thus realized to the liquidation

of the debt; and a second right, to the effect that such trustees,

at their discretion, might sell the road and franchises for the

same purpose. As it was obvious that the sale by force of

the present decree takes away or supersedes these privileges,

it was urged that such assent was illegal by reason of the

constitutional clause just quoted. The argument before this

court on this subject was interesting and instructive, involv-

ing, as it did, the authority of the company to insert in their

mortgage the stipulations in question, and a construction of

the statute by virtue of which the instrument had been exe-

cuted, as well as various principles of the law relating to the

powers in general of corporations of this class. But this case,

in the view in which it presents itself to my mind, does not

call for a decision of any of these important matters ; for,

quite aside from any point of intricacy, there seems to me a

plain ground of solution. I refer to the stipulation contained

in the fifth article of the condition of this mortgage, which is

in these words

:

Vol. XI. 2 m
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" In case default shall be made in the payment of any half

year's interest on any of the said bonds at the time and in

the manner in the coupon issued therewith provided, the said

coupon having been presented for payment, and the payment

of the interest therein specified having been demanded, and

such default shall continue for the space or period of three

months after the interest expressed in said coupon shall

have become due, and from and after the coupon shall have

been presented, and the payment thereof demanded as afore-

said ; then and thereupon, the principal of all the said bonds

shall, at the election of the trustees, become immediately due

and payable."

The principal moneys secured by the mortgage were not to

fall due until the first day of May, 1900, unless by force, upon

the contingency mentioned, of the exercise of the option of

the trustees as specified in the clause just quoted. There is

nothing in the case to show that the trustees have, in any

manner, elected that these principal moneys should become

due by reason of the default in the payment of the interest

due upon the bonds. The consequence then is, that, as the

case stands before this court, these principal moneys must be

regarded as not due until the year 1900.

Now it is clear that the effect of the present decree is to

divert, at once, the lien of this encumbrance on the land, and

to make these moneys payable forthwith ; and this is done

by force of the act of 1870, in which the decree takes root.

The inquiry arises, therefore, lias the legislature the compe-

tency to produce such a result?

I have failed to find an aflBrmative answer to this question.

It is certain, in a contract for a loan of money, the time fixed

for repayment is a material matter, so that to hasten or post-

pone such period is to alter such contract in point of sub-

stance. If I lend a sum of money on a credit of ten years, it

seems certain that I cannot be compelled to accept repayment

at any period short of the time so fixed, by force of any legis-

lative act which can be subsequently framed. The constitu-

tion of the state, if it is to be of any avail, must annul any
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such law. This proposition is so plain it will not bear dis-

cussion. And it, likewise, seems equally plain that it applies,

with its entire force, to the facts now presented. The money

is not due on this mortgage, except at the will of the trustees,

for over twenty years. This act of the legislature was passed

after the making of the mortgage, and yet this act, entering

into the decree appealed from, has directed a sale of the prop-

erty to pay this money forthwith. If this statute authorizing,

in case of the insolvency of corporations of this class, the ap-

pointment of a receiver and the sale of the corporate property

free from all encumbrance, had been in existence at the time

of the execution of this mortgage, an entirely different problem

would have been presented for solution. In such a condition

of things, it might well be held that such a provision of the

general law would enter into the substance of the contract,

and become a part of it ; this would be in harmony with

practice and with theoretical principles. But the law now in

question, and which, by the form in which the case has been

put, is the only statute now applicable, was not enacted at the

time these parties agreed for this term of credit ; and the con-

sequence is, if it is to prevail against this stipulation, its action,

in effecting such a result, must be quite arbitrary.

None of the decisions made upon this subject, in this state,

stand upon reasons which will justify this decree. In the

case of Fotts v. Trenton Water Power, 1 StocJd. 592, the works

of the corporation were sold free of encumbrances by re-

ceivers appointed under an act of the legislature specially en-

acted for the purpose. In the discussion on that occasion, it

was argued that this act was unconstitutional, upon the ground

that it impaired the obligation of contracts, and deprived

parties of existing remedies. But the objection did not pre-

vail ; it being held that the remedy provided by the particular

law was not unlike existing remedies, and was more effica-

cious. But there the decree did not, against the will of the

creditor, expedite the payment of a loan ; and the law itself

justifying the decree, in regard to its general nature, did not

receive an approval, except with reference to its application
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to the case then in hand, for Chief Justice Green guardedly

says of it :
" It violates no principle of justice. If made

with the assent of prior encumbrancers, it conflicts with no

rule of law." In truth, all that was decided in the case on

the point in question was, that a new remedy of greater

efficiency could be substituted with respect to past contracts

for one previously existing. And, within the limit of this

principle, and to the same effect, is the decision in Potts v»

ITie New Jersey Arms and Ordnance Co., reported in 2 C. E.

Green 398. In that case, as in the former, a sale was decreed

by a receiver, accompanied with a direction that the property

of the insolvent corporation should be sold clear of all encum-

brances, this latter order being made in pursuance of a statute

passed after such liens had attached. The new remedy thus

provided was more beneficial than the old one, and it was held

to be a valid act of legislation. This decision does not main-

tain any different doctrine from that enunciated in the case of

Rader v. The Southeasterly Road District, reported in 7 Vroom

274. This line of cases adopt the rule that it is within legis-

lative competency to unseat old remedies, giving substitutes

which are equally efficient, and in all respects as beneficial, as

a means of enforcing antecedent contracts. But no one of

these cases contains any suggestion or indication, that a con-

tract calling for a payment of money, that in this respect has

not matured, can be made so by a posterior act of legislation.

This is the result effected by the present decree, and, on that

account, such decree, in my opinion, should be reversed.

Decree unanimously reversed.

Warwick, appellant, and Dawes and others, respondents.*

1. A usurious mortgage may, by the act of the parties to it, be so purged

of the illegal taint that it will stand as a legal security against the mort-

gagor and all persons subsequently acquiring an interest under him.

* Cited in Lee v. Stiger, 3 Stew. 611 ; Pinnell v. Boyd, 6 Stew. 602.
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2. Such purgation would not affect an existing second mortgage ; but

where the holder of such second mortgage foreclosed it, making the first

mortgagee a party, and treating the first mortgage as valid, and, at the

Bale, the property was sold subject to such first mortgage, held, that the pur-

chaser at such sale could not set up the original usurious taint against such

first mortgage.

On appeal from a decree of the Court of Chancery dis-

missing complainant's bill.

The opinion of the Chancellor is reported in 10 C. E.

Green 188.

Mr. Joel Parker, Attorney-General, for appellant.

Mr. Kingman, for respondents.

The opinion of the court was delivered by

The Chief Justice.

This is a foreclosure bill, founded on a mortgage given on

the 10th of October, 1860, by Benjamin Marlatt to one

Samuel F. Butcher, to secure the payment of $800, and

which was subsequently assigned to William Warwick, the

complainant. To this bill, the only defence interposed is

that this instrument was given upon a usurious loan.

The further material facts in proof are these : That a

second mortgage was given by the above named Marlatt, on

these same premises, to one Cutter, who foreclosed it, and, at

the sale, the appellee, John Dawes, became the purchaser.

In this foreclosure suit, in which this sale took place, War-

wick, as assignee of the first mortgage, was made a defend-

ant. He did not appear, but as the bill in that case did not

question his rights, the decree, it is admitted, did not have

any hostile force against him.

Touching the fact of usury, the proofs appeared to this

court so demonstrative, that, upon the argument, the counsel

of the appellees was not called upon. Therefore, it is now
assumed that the mortgage in suit was originally corrupted

by this illegal ingredient. But two questions, after this
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assumption, remain : first, whether this transaction was

purged from the usury by a subsequent arrangement between

the mortgagor and mortgagee; and, second, this being the

case, whether such purgation can affect the purchaser, Dawes,

he buying under the second encumbrance.

"With regard to the first inquiry, evidence was offered on

the part of the complainant to show that, shortly before the

sale in the foreclosure suit under the second mortgage, he

made a settlement of certain accounts with Marlatt, the mort-

gagor, whereby, in consideration of a credit given on certain

judgments held against him, it was agreed that all objection

to his security on the ground of usury should be waived,

and that it should stand as the evidence of a legal debt. The

sum thus credited was much larger than the bonus constitut-

ing the usury.

Of the making of this arrangement there is no denial

;

but it is said that it was made by a person who was not the

agent of Marlatt for that purpose, and this was the view

entertained in the Court of Chancery. But, upon a careful

examination of the proofs on this head, I cannot concur in

this result. The evidence shows that Marlatt had, in a cer-

tain suit which he had brought in the Court of Chancery,

obtained a decree for a large amount of money against War-

wick the present complainant ; that Warwick held in his

hands counter claims to a considerable amount, and that it

was left by Marlatt to his solicitor to make an adjustment

and ascertain the balance. This settlement was made between

the solicitor and the complainant ; and on that occasion, the

mortgage now in suit, together with the judgments already

mentioned, was presented ; and the complainant then agreed

to deduct from the amount due upon his judgments the sura

of $235, upon condition that, in consideration of such deduc-

tion, his mortgage should stand as purged of usury. These

terms were accepted, and accordingly the complainant can-

celled his judgments, and the solicitor endorsed on the bond,

secured by this mortgage, an acknowledgment that there was
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due on it the sum of $800, principal, and signed this acknow-

ledgment as the attorney of Marlatt.

These are admitted facts, the sole controversy being as to

the authority of the solicitor. This gentleman was sworn,

and stated the affair with characteristic clearness. He says

he agreed, on the grounds just mentioned, "to waive the

objection against the mortgage on account of usury." He
was the solicitor of Marlatt in the chancery suit, the di^cree

in which was the subject of arrangement; and he further

testified :
" I was acting for Mr. Marlatt, and in waiving

the claim for usury, I supposed I had his authority for what

I did. * * * J yyas acting under my general power as

solicitor for Mr. Marlatt, guided by what I understood him

to say in the conversation I had with him, in view of a

settlement with Warwick ; that was the only power I had in

reference to it." The denial of the authority thus claimed,

was but faintly made. Mr. Marlatt was a witness, and was

interrogated on this subject. The question was, referring to

this affair : "At that time, had not Mr. W. (his solicitor)

full power to settle all questions in difference between your-

self and William Warwick ? " The answer was :
" Not with-

out consulting me, I suppose." And, again, being asked:

" Had not Mr. W. authority to make that endorsement for

you, as your solicitor?" he replied: "He did that without

my consent, or my knowing anything about it."

From this testimony, my inference would be in favor of

the existence of the authority in question. But it does not

appear to me to be worth while to pause to see which side of

the scale holding this testimony outweighs the other. This,

as I think, is a matter of no consequence, for Mr. Marlatt is

not in a position to dispute the fact that a competent agency

existed. He is estopped by his own conduct from raising

this objection, for he ratified the act which is now sought to be

repudiated. Upon this point, it would be difiScult to present

a case more entirely conclusive. The facts are not in dispute.

Mr. Marlatt, as a witness, says, that upon seeing his solicitor

the first time after the settlement, " I told him I was very
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sorry he had done a thing of that kind." And the solicitor,

in describing the same interview, thus states what passed

:

•' Some little time after that, Mr. Marlatt called at my office,

and I told him what I had done in making a settlement with

Mr. Warwick ; he expressed himself as not satisfied with

what I had done ; said he thought I had gone too far in

waiving or giving up the bond and mortgage on account of

usury. I told him that I supposed from what he had previ-

ously said to me, that he was willing I should make that

settlement with Mr. Warwick if I thought it best, and that

if I had not supposed so, I would not have done it." And
this is all that was said or done on the subject. The affair,

then, is this: The solicitor supposing himself empowered,

makes a settlement for Marlatt, who, when informed of it,

expresses some dissatisfaction, but does not intimate that he

disowns the act; he retains the benefits of the settlement, and

leaves the other contracting party in the belief that it is bind-

ing : who can doubt that this conduct is, in law, a ratifica-

tion of all that was done? It does not seem to me that any

legal proposition can be plainer. The matter does not appear

to have been presented in this aspect to the attention of the

Chancellor: if it had been, I have no doubt that the circum-

stances would have been regarded as possessed of the legal

efficacy now ascribed to them. The effect to be given to the

transaction is, that the bond and mortgage now in question

were purged of all usury. Marlatt, the mortgagor, agreeing

to waive, with respect to them, all defence on this ground.

The legal operation of such an agreement was then, I think,

to leave these instruments perfectly valid and effective for

all purposes, so far as Marlatt and his subsequent grantees

are concerned. The legal doctrine on that subject is not at

all obscure or uncertain ; it needs no extended discussion, as

the principle now apt is clearly stated by Chief Justice

Green, sitting in this court, in the case of Brolasky v. Miller,

1 Stockt. 812. The rule there propounded is, that although

the statute declares a mortgage founded on a usurious con-

tract utterly void, such instrument, nevertheless, is voidable
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only by the mortgagor, and those claiming under him, and

invested with liis rights. Unless the mortgagor, or those who,

in this respect, have the right to represent him, chooses to

interpose the statute as a defence, the mortgage will remain a

legal encumbrance upon the land embraced in it. If the title

is conveyed on the condition that the grantee will pay the

money secured in the mortgage, upon a failure to com-

ply with such condition the mortgage will be enforced iu

equity. I can see, therefore, no reason why, if the parties,

by their agreement, purge the mortgage of its illegal element,

it will not stand good against the parties to such agreement,

and all persons who, subsequently, derive any interest from

them. It is true, that in the case of Miller v. Hull, 4 Denio

104, it was said, that there was no way whereby the parties

could render the original usurious security, legal ; but the

question does not appear to have received much considera-

tion, there being another ground of decision which was

entirely decisive. It is certain the cases cited do not sustain

the rule for which they are vouched, and the rule itself does

not seem to be defensible on general principles. The sub-

stantial right which the law accords is, that the parties may

extract from the act done its illegal element ; all the rest is

mere form, and it can make no difference whether the refor-

mation of the transaction is evidenced by the original instru-

ment, or by a new one. As a mortgagor can pass over to his

grantee the land so burthened by a usurious mortgage that

such encumbrance becomes incontestable, I am unable to

comprehend how it can be claimed that he cannot agree that

such mortgage, the illegality of it having been eliminated,

shall stand good against himself, and against all persons

afterwards acquiring his rights. And this is the effect that I

.give to the purgation of the present instrument; after such

act, I do not think that the mortgagor, Marlatt, can object

to it on the ground in question, nor that any one else, stand-

ing in no better position than he does, can so object. And the

general principle from which this result thus reached has been

deduced, will be found, I think, to be entirely supported by
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the following authorities : Elliot v. Wood, 53 Barb. 285

;

Green v. Kemp, 13 Mass. 515; Hartleij v. Harrison, 24 N.

F. 170; Russel v. Pistor, 3 Seld. 171 ; Pos^ v. Dart, 8 Pazp-e

641 ; Sands v. Church, 2 <Se/d 347 ; Ballard v. Raynor, 30

iV. F. 197.

The effect of this conclusion on the first point then, is

this, that the purchaser at the sale under the foreclosure of

the second mortgage cannot claim a right, as the representa-

tive of Marlatt the owner of the equity of redemption, to set

up, against the mortgage now in suit, the defence of usury.

At the time of the sale, as we have seen, Marlatt had no such

right, having lost it by the agreement to validate the instru-

ment; the purchaser, therefore, in his name, cannot claim

such right.

But it is not to be denied that this purchaser, the appellee

in this case, stands, in this respect, on higher ground ; for

he represents not only the interests which were inherent in

Marlatt at the time of the sale, but also those which had been

conveyed to the second mortgagee, the complainant in the fore-

closure suit. This presents the second subject of inquiry

:

What effect, if any, did the purgation of the first mortgage

have upon the rights of the second mortgagee ? The solution

of that problem seems to me free of all difficulty. The legal

and equitable rights of the second mortgagee could not be

affected by anything which the mortgagor and the first mort-

gagee might choose to do. As to the second mortgagee, the

first mortgage being usurious was a nullity, and it could not,

without the consent or act of the second mortgagee, be called

into existence so as to affect him. In point of law, the second

mortgage was the first lien upon the property ; and the effect,

therefore, of the agreement on the part of the mortgagee

making the first mortgage valid, was to make it a lien subor-

dinate to this second encumbrance. After the validation of

the first mortgage in the transfer already described, a court

of equity would have enforced it, but would have postponed

it to the rights of the second mortgagee. The consequence

is, that if no controlling circumstances had intervened, tb«»
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paramount right of the second mortgagee would have passed

to the present appellee, the purchaser at the sale under the

foreclosure of this second mortgage. Now I think, upon

looking carefully into the facts of this case and at the status

of the respective parties at the time of the foreclosure sale, it

will be clearly seen that such controlling circumstances ex-

isted. It will be remembered that the question now is, what

were the rights which the purchaser at that sale got by virtue

of his claim to represent the second mortgagee? In order

to test that, we have but to ascertain what were the rights of

this second mortgagee, himself.

If he had been the purchaser at his own sale, could he

have set up, in this present suit, the defence of usury ? I do

not see how such a claim could be justified, either on the

general principle of the law, or the particular equity of thi»

case. In the first place, this second mortgagee, in his fore-

closure bill, made this first mortgagee a party defendant, and

by so doing, so far as he was concerned, waived of record all

defence to such first mortgage, to the extent that it repre-

sented an actual loan. The rule is, that he who asks equity

must do equity, and the consequence is, a complainant cannot

ask to have a usurious mortgage annulled in his favor by a

decree, without tendering the amount due. There is no pre-

tence in the present case, that this second mortgagee called in

question, in his chancery suit, the validity of this first mort-

gage; he treated it as a first, valid encumbrance on the

property ; and, if nothing further had been done, and he had

become the purchaser, it does not seem possible, that after

such a course of legal proceedings, he could have been per-

mitted, in a subsequent suit, to challenge the first mortgage

as usurious. But the case against such a claim goes far beyond

this. At the sale, the solicitor of this second mortgagee gave

public notice that the property was sold subject to this first

mortgage, and that the principal sum of $800 was due upon

it. A similar notice was given by the attorney of Mr.

Marlatt, the owner of the equity of redemption ; ajid it was



556 COURT OF ERRORS AND APPEALS.

Warwick v. Dawes.

also proved iii the case, that the purchaser, Mr. Dawes, who
now insists on this defence of usury, inquired, before he pur-

chased, what was the amount due upon that encumbrance,

and that after the sale he promised to pay it as soon as he

got his deed. It is thus apparent that the appellee got this

property for just $800 less than he would if this mortgage

had not then been regarded as a legal lien on it; and that

the second mortgagee failed, from the same cause, to realize

this same amount on his decree, which, it appears, was not

satisfied by the sale. The injustice of such a result must con-

demn it, and, as I think, must go far towards demonstrating

that it cannot be the legitimate outcome of the statute, which

was designed to protect the borrower. In this case, if the

purchaser can succeed in his defence against that mortgage, it

is painfully obvious that he is allowed to violate the condition

on which he acquired this property, as such condition was

understood and consented to by himself, and by all the other

parties interested, and this to the loss of him whom the act

was framed specially to befriend. By the repudiation of this

security, it is the purchaser, and not the borrower, that is bene-

fited, for the effect of the sale, under the conditions stated, was

to leave the second mortgage, by force of which the sale was

made, measurably unsatisfied. Nothing can be more inequi-

table than the claim of this purchaser : he asks the court to

help him to violate the fair understanding on which the sale

was made, and his own express promises, in order that he may
retain money which does not of right belong to him, and for

which he has given absolutely nothing in the way of consid-

eration. In my opinion, the equitable principle already stated,

and the circumstances attending this sale, preclude the appel-

lee from maintaining, successfully, so unfair a position.

I think the decree should be reversed, and a decree given

for the complainant below, for the amount of principal and

interest due on his mortgage.

As it appears, however, in the case, that the appellant

brought Jiis suit with undue precipitation, and that his con-
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duct in that respect was oppressive, I think he should have

costs neither here nor in the Court of Chancery.

Decree unanimously reversed.

Bigelow, appellant, and Cassedy and others, respondents.*

1. As a general rule, all persons who have acquired an interest in the

lands mortgaged, where the mortgage is due and liable to be foreclosed,

have a right to disengage the property from all encumbrances, when it

becomes necessary to do so in order to make their own claims available or

beneficial.

2. The junior mortgagee succeeds, by subrogation, to the rights and inter-

est of the prior mortgagee in the lands, and the right to redeem a mortgage

does not carry with it the right to an assignment of the mortgage, unless

the redeeming party occupies the position of surety for the mortgage debt.

3. As to sureties, the right to an assignment is limited to such securities

as continue to exist, and do not, by payment, become extinguished as to

the principal debtor.

4. The mere fact that a person occupies the position of a second mort-

gagee, or subsequent judgment creditor, does not entitle him to redeem the

prior mortgage. Unless some special equity exists in the subsequent en-

cumbrancer, the prior mortgagee has a right to retain his security, and

may refuse to surrender it, so long as the mortgagor does not wish to dis-

charge it.

5. If the second encumbrancer happens to be in such a position that he
is in danger of losing the benefit of his security unless be is permitted to

redeem, and the circumstances are such that equity would subrogate him,

upon making these facts known to the first mortgagee, and making him an

unconditional tender of his money, he would be put upon his inquiry, and,

after taking a reasonable time to be advised, his refusal to accept the tender

and deliver up his mortgage would be at his peril.

Appeal from a decree of the Court of Chancery. The
opinion of the Chancellor is reported in 10 C. E. Green 112.

Mr. C. Parker, for appellant.

Mr. Gilchrist, for respondents.

* Cited in Brasted v. Sutton, 2 Stew. 515. See Cassedy v. Bigelow, 12 C.

E. Qr. 505.
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The opinion of the court was delivered by.

Van Syckel, J.

Bigelow held a first mortgage, executed by Rommelt and

Leicht, upon two acres of land, on which is a large brewery,

with stables, wagon-houses, and the dwelling of the mortga-

gors. Subsequently, and subject to this mortgage, the prop-

erty of the mortgagors became vested in the respondents, as

their trustees in bankruptcy.

Bigelow foreclosed his mortgage, making the mortgagors

and these trustees in bankruptcy parties to his bill of fore-

closure, and obtained a decree for the sale of the mortgaged

premises, caused an execution to be issued thereupon, and

pressed a sale. Pending the proceedings for foreclosure, the

title acquired by the trustees in bankruptcy was, under the

sanction of the court of bankruptcy, reassigned to the mort-

gagors, who thereupon, for tiie benefit of their creditors, of

whom Bigelow was one, executed a mortgage to the same

trustees upon the same two acres of land, together with

other lands, and, also, a chattel mortgage upon all the tools,

machinery, implements, and other personal property used in

the brewery business.

Under these circumstances, the trustees tendered Bigelow

the amount due on his decree, and demanded an assignment

of it, which he refused to make. The trustees then paid the

money into court, and filed their bill to redeem, and to com-

pel Bigelow to make an assignment to them of his decree.

The complainants insist upon their right to an assignment,

and that Bigelow is not entitled to interest upon his decree,

after the tender.

As a general rule, all persons who have acquired an interest

in the lands mortgaged, where the mortgage is liable to be

foreclosed, have a right to disengage the property from all

encumbrances, when it becomes necessary to do so in order to

make their own claims available or beneficial. This does not

carry the right to demand of the mortgagee an assignment of

his security, nor to insist upon the right to redeem before the

due day of the mortgage, for it is manifest that it would im-
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pair the obligation of his contract, to compel him to accept

the money before the maturity of the bond which he had

taken.

In Smith v. Green, 1 Coll. 555, the Vice-Chancellor ad-

mitted the strict law to be that the first mortgagee is not

bound to assign his securities. In Pearce v. Morris, Law

Rep., 8 Eq. 217, the counsel of the plaintiff conceded that a

mortgagee cannot be compelled to transfer his mortgage, but

in that case he had accepted a tender of the principal, interest

and costs from the person who claimed a right to redeem, and

Lord Romilly, therefore, held that he was bound to convey

the legal estate to the plaintiff. The reversal of this case in

5 Ch. Appeals 227, was upon other grounds.

The courty in Pardee v. Van Anken, 3 -Barb. 534, regarded

the junior mortgagee as a surety. The doctrine laid down in

'this case, that the right to an assignment might spring

directly from the mere right of redemption, was disclaimed

by the Court of Appeals, of New York, in Ellsworth v. Lock-

wood, 42 N. Y. 89, where Justice Sutherland reviews the

case in 3 Barb., and declares the law to be that the junior

mortgagee succeeds by subrogation, on settled principles of

equity, to the rights and interest of the prior mortgagee in

the lands, as security for the amount he pays, without any

assignment or act of transfer by or on the part of the junior

mortgagee. He holds the right of redemption and of subro-

gation by law to be inconsistent with the right to an assign-

ment of the debt, and of the evidence of the debt, inasmuch

as the assignment assumes the continued existence of the debt,

and the subrogation by law assumes its payment; and that

the right to redeem a mortgage does not carry with it the

right to an assignment of the mortgage, unless the redeeming

party occupies the position of surety for the mortgage debt.

The court refused to entertain a bill in Lamson v. Drake, 105

Mass. 564, by a tenant for life, to compel the mortgagee, to

whom he had tendered the amount due on his mortgage, to

make an assignment of it, but maintained the bill simply as

-a bill to redeem. The case of Saunders v. Frost, 5 Pick. 266,
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which was cited in support of the contrary doctrine, was con-

trolled by a Massachusetts statute, as appears by a note to

Loring v. Cooke, 3 Pick. 48. In the latter case, it was held

that a person entitled to redeem must make an unconditional

tender. The same rule was recognized by Chancellor Zabris-

kie in Hamilton v. Dohbs, 4 C. E. Green 227, where he states

that a tenant, or other person like a second mortgagee, or

judgment creditor, having a right to redeem, has not strictly

the right to a written assignment of the bond and mortgage,

but he stands by redemption in place of the first mortgagee,

and is subrogated to his rights. He has the right to have

the mortgage delivered to him uncancelled, which, in equity,

operates as an assignment of it.

In Hill V. White, Saxt. 435, after the first mortgagee had

prosecuted his bond to judgment and execution at law, under

which he purchased the mortgaged premises, the second mort-

gagee filed his bill to redeem, and although he had tendered

the first mortgagee the amount due him, he was allowed to re-

deem only upon terms of paying the full principal and interest.

Upon redemption, an assignment was directed to be made

of the mortgage, but no question was made upon this point,

and it may have been deemed necessary for the second mort-

gagee to have not only an equitable, but a legal, assignment of

the first mortgage to enable him to maintain ejectment against

the first mortgagee who was in possession of the premises as

purchaser under the execution at law.

The cases cited relating to principal and surety, and

those depending upon a contract, express or implied, be-

tween the contending parties, are governed by a different

rule, and are not applicable to this discussion. In these

instances the surety may have a right to succeed to the

legal standing of his principal, and upon that ground he

might be entitled to a cession of actions, and his claim

to an assignment could be maintained. But even in such

case, the general rule must be qualified by limiting it to

such securities as continue to exist and do not by pay-

ment become extinguished as to the principal debtor. The
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right of the surety, on paying the original debt, to have an

assignment of any independent collateral securities held by

his creditor, is not to be confounded with the supposed right

to have the original debt assigned. The assignment of the

instrument on which he was surety, which had been already

paid, would be a mere nullity in equity, as well as at law,

since it could not have, in the hands of the surety, any sub-

sisting obligation. But the mere fact that a person occupies

the position of a second mortgagee, or subsequent judgment

creditor, does not entitle him to redeem the prior mortgage.

Unless some special equity exists in the subsequent encum-

brancer, the prior mortgagee has a right to retain his security,

and may refuse to surrender it. It would greatly depreciate

the value of a first mortgage, if any one by taking a second

encumbrance could, in all cases, compel the holder to give it

up. He is a stranger to the second mortgagee, the registry of

such second mortgage not being constructive notice to him of

its existence. It is the well settled rule in this state, that a

prior mortgagee is not bound to notice the bill of a subsequent

mortgagee filed on his mortgage, although he is made a party

to it. Even if the bill charges that the prior mortgage is

fraudulent, or void, or paid, and it turns out to be a valid,

subsisting encumbrance, the mortgaged premises will not be

sold to pay the prior mortgage, without the consent of the

prior mortgagee; all that can be sold without such consent,

will be the equity of redemption mortgaged to the complain-

ant. Gihon v. Belleville Co., 3 Halst. Ch. 536 ; Potts v. N.

J. Arms Co., 2 C. E. Green 518.

This illustrates the regard which is had to the right of the

prior mortgagee to retain his security, and is inconsistent with

the doctrine that from the mere relation of second mortgagee

to the property, the right to redemption accrues. This right

would not only be a very slender one, but the position of the

prior mortgagee would be rendered very hazardous, if he is

compelled to decide, at his peril, whether he will refuse or

accept a tender of his money from any one not in privity with

him, but merely claiming to be a subsequent mortgagee. By

Vol XI.. 2 n
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the civil law, when a second creditor paid the prior creditor,

or deposited the amount of the debt on his refusal to receive

payment, he established his own right. He thereby succeeded

to him by operation of law, and was subrogated as of right,

without the necessity of any special agreement to that effect,

on the ground that it was just that the payment which was

made by the subsequent creditor to the more ancient one, in

virtue of the privilege which the law allowed him, should not

result to his prejudice, and be unavailable to him. By this

means only could he preserve the property charged. In this

respect, even under the civil law, a creditor who redeemed a

prior encumbrance was distinguished from a surety who paid

the debt, and who was, by reason thereof, entitled to a cession

of actions, thus clearly preserving the distinction between

subrogation and assignment.

The reason of the civil law rule, that in all cases the later

encumbrancer could redeem, was that, so long as the more

ancient creditor remained unpaid, the subsequent creditor

could not proceed for payment agaiust the thing hypothe-

cated, but that he must first pay the precedent creditor.

Dixon on Subrogation, p. 13. This rule, as has already been

shown, has not been adopted into our law. The second mort-

gagee takes with full notice of the prior burden, and he may
proceed to realize the fruits of his security without regarding

the prior lien.

In the absence of any special equity, the earlier creditor

has a right to retain his investment undisturbed, so long as

the mortgagor himself does not wish to discharge the debt.

The second mortgagee has everything for which he con-

tracted, and he can, at his pleasure, proceed to foreclosure,

and sell all that passes to him by his mortgage deed.

If such second mortgagee happens to be in such a position

that he is in danger of losing the benefit of his security, with-

out he is permitted to redeem, and the circumstances are such

that equity would subrogate him, upon making these facts

known to the first mortgagee, and making him an uncondi-

tional tender of his money, he would be put upon his inquiry,
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md, after taking a reasonable time to be advised of his rights,

his refusal to accept the tender and deliver up his mortgage

uncancelled, would be at his peril. In England, he is allowed

six months in which to ascertain whether the person making

the offer is entitled to redeem him, or not. What would be a

reasonable time here, must depend upon the circumstances of

each particular case.

In the case now under consideration, Bigelow was not only

willing to receive the money due him, but he was using the

process of the Court of Chancery to compel its payment.

Under the circumstances of the case, a sale of part of the

mortgaged premises might greatly endanger the security of

the complainants, and they were, therefore, entitled to redeem,

but, inasmuch as they did not make an unconditional tender,

Bigelow was not bound to accept it. The complainants will

be entitled to redeem Bigelow's decree, upon payment to him

of the full amount of his decree, interest and costs, and will,

thereupon, be subrogated to his rights thereunder. Equity

can so control its decree as to effect a complete substitution,

without the affirmative act of the complainant to it.

The decree of the Chancellor should be reversed, and the

record remitted that a decree may be made in accordance

with the views herein expressed. The appellants should

have their costs in this court, and in the court below.

Decree unanimously reversed.

Blancke, Mulford and English, appellants, and Rogers

AND Company, respondents.*

1 B purchased and placed in his sash and blind factory a moulding

machine and a planing machine, to be used by him in his factory They

were rested on the main floor of the building. One was bolted to the

floor for greater firmness in use; the other was of sufficient weight to be

steady without fastenings. B. executed a mortgage upon the real estate,

including the building in which the mach ines were. Subsequently, he

"*
Cited in Williamson v. N. J. Southern B. Co., 1 Stew. 282, 283; 2

Stew. 329 ; Keeler v. Keener, 4 Stew. 191 ; Miller v. lUulford, Id. 664
;
Van

Keuren v. Central R. E. Co. of N. J., 9 Vr. 166; Jackson ads. TwreW, 10

Vr. 331.
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executed a chattel mortgage upon tlie machines. Held, that the machines

were not fixtures subject to tlie real mortgage, but passed under the

chattel mortgage.

2. To constitute such chattel a fixture, there must be actual annexatioo

to the freehold, of a character evincive of an intent to make it a perma-

nent accession to the freehold.

Appeal from a decree miide in accordance with the opinion

of the Vice-Chancellor, reported in 10 C E. Green 496.

M)'. Williamson, for appellants.

Mr. Coult, for respondents.

The opinion of the court was delivered by

Knapp, J.

John G. Brokaw, owning lands in Elizabeth, in 1869

erected thereon a building to be used by him in the business

of sash and blind making, &c. A boiler and steam engine

were placed in, and firmly affixed to the factory, for supply-

ing power, and connected shafting and pulleys, for distribu-

tion of that power, were secured to different parts of the

building. For the purposes of his work, Brokaw purchased

from the respondents, " C B. Rogers & Company," a corpora-

tion engaged in the manufacture and sale of machinery, two

machines, described as "a No. 1 four-sided inside moulding

machine," and a " No. 4 Clipper planer and matcher," and

placed them in the factory, so as to be driven by belts run-

ning over the pulleys on the shafting to these machines.

Four or five months after the machines were delivered by the

respondents and placed in the factory, and while they remained

there and in use, Brokaw and wife executed a mortgage on

the lands upon which the factory was built, to one Samuel S.

Wood, to secure the payment of a loan of $10,000. Subse-

quent to this, Brokaw executed a chattel mortgage on these

two machines, dated May 10th, 1871, to secure payment to

respondents of three promissory notes, amounting in the
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aggregate, to $950, given for an unpaid balance of the purchase

price of the machines. The laud on which the factory stood

was sold by the sheriff of Union county under proceedings for

the foreclosure of the mortgage given to Wood, and the appel-

lants became the owners of the real estate so sold. The bill

in this cause, for the foreclosure of the chattel mortgage, was

filed in the Court of Chancery in May, 1873. The cause

was heard before the Vice-Chancellor, on bill, answer and

proofs, and he advised a decree in favor of the lien of re-

spondents' mortgage. This appeal is from that decree, and

brings up the question whether these machines, at the time

the chattel mortgage was given to respondents, were personal

chattels, and became subject to that mortgage, or whether they

had become a part of the realty at the time of, and were con-

veyed by, the mortgage under which the appellants claim.

These machines, when they were delivered to the mort-

gagor by the respondents, were complete and entire as instru-

ments for the performance of certain work. No adjustment

was made of them to fit them, in anywise, to the place where

they were put for use, nor any adaptation of the building to

receive them ; they gained nothing in efficiency or usefulness

by being placed in this building, that they would not have

in any other building having power for driving machinery

;

tlie only conditions required for their use were firm rest and

support by reason of their weight, and applied power to

give them motion. They were placed in this building upon

the floor of a room, without other support. One was found

to be sufficiently steady in operation by reason of its great

weight, and the means attached to it for securing it to the

floor were not used ; the other being somewhat lighter was

found unsteady in motion, and to avoid that difficulty, was

partially bolted to the floor with screw-bolts; it is clearly

shown in the case, that this fastening was solely for greater

convenience in use of the machine.

It is not denied that such chattels may be so annexed to

and incorporated into the realty as to become, through the

manner of annexation and the purpose of the owner, a part
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of the freehold, and when so annexed, it partakes of its quali-

ties and is subject to its incidents. It will pass by grant, de-

vise, or descent of the lands. If not previously severed by the

owner, it cannot be mortgaged as a chattel. If the land be

mortgaged the fixture passes to the mortgagee, and the owner

may not sever it from the lands during the continuance of the

mortgage, nor can he make a valid sale or mortgage of it as a

chattel, as against such mortgagee.

The more liberal rule which governs between landlord and

tenant for the removal of fixtures placed by the tenant on

the demised premises, during his term, for the purposes of

trade, &c., cannot have application in determining this case.

It must be governed by the stricter rule existing between mort-

gagor and mortgagee, if a fixture at all. And whether these

machines are fixtures or not, is the real question in the cause

;

if fixtures, the title passed under the mortgage of the lands,

and the chattel mortgage gave no lien. The question is not

of the rights to remove or have a fixture, but whether the

property in question are fixtures ; whether these machines

were in any proper sense stamped with the character and

quality of realty by the owner of the inheritance. And, for

the determination of this question, we may, to the circum-

stances of the case, apply the rules which are recognized in

the adjudications of our own and other states, as controlling

tests. Crane v. Brighani, 3 StocJd. 29 ;
Quinhy v. Manhat-

tan Cloth and Paper Man'fg Co., 9 C. E. Green 260 ; Teaf

V. Hewitt, 1 McCook 511; Brearley v. Cox, 4 Zab. 287;

Potter V. O^omwell, 40 N. Y. 287 ; Hill v. Wentworth, 28

Vt. 428 ; Capen v. Peckham, 35 Con7i. 88 ; Voorhis v. Mc-

Ginnis, 48 N. Y. 278, are cases wherein those rules are stated.

In Crane v. Brigham, the Chancellor says :
" As between

mortgagor and mortgagee, when we have once established the

facts, that a thing appertains to the real estate, is necessary for

its enjoyment, and is permanently attached to the freehold, its

character as a fixture is determined. If it is placed there for

the permanent improvement of the freehold, the mortgagor

may not remove it."
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In Quinhy v. Manhattan Cloth and Paper Co., citing

from Potts, J., in Brearley v. Cox, 4 Zab., the Chancellor says

:

" The criterion is better stated elsewhere, to be the united ap-

plication of the following requisites : 1st. Actual annexation

to the realty, or something appurtenant thereto. 2d. Appli-

cation to the use or purpose to which that part of the realty

with which it is connected is appropriated. 3d. The inten-

tion of the party making the annexation to make a permanent

accession to the freehold." In Capen v. Peckham, respecting

a windlass set up in a slaughter-house, annexation to the

freehold, adaptation of the article to the place it occupied, and

its want of adaptation to other places without special prepa-

ration, served, among other tests, in determining in that case

whether a fixture or not.

In the case of Voorhis v. McGinnis ; Hunt, Commis-

sioner, in delivering the opinion of the majority of the court,

says :
" There are several tests in the form of general princi-

ples, that will aid in the determination of whether a fixture

or not : 1st. The rule is quite uniform that, to give to articles

personal in their nature, the character of real estate, the

annexation must be of a permanent character. 2d. Adapta-

tion to the use of the freehold. 3d. The intention of the

parties at the time of making the annexation. The three

test rules so clearly stated in Teaff v. Hewitt, adopted in

Potter V. Cromwell, and elsewhere in New York, approved

in our Supreme Court, in Brearley v. Cox, and again by the

Chancellor in Quinby v. Manhattan Co., may justly claim

acceptance in this court. The cases are innumerable, that

hold actual physical annexation and attachment to the realty

necessary to change the character of a personal chattel to that

of a fixture. And such attachment must be for other pur-

poses than merely to hold the chattel steadily in position

while in use. Murdoch v. Qifford, 18 N. Y. 28; Voorhis

v. McGinnis, supra. The annexation must be made with

the intention of a permanent accession to the freehold.

The claim to hold the machines in question as part of the

realty purchased by the appellants, must fail when brought to
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the test of the foregoing rules. They had no such attachment

or physical annexation to the freehold, or anything appurtenant

to the lands, as could impart to them the character of real

estate ; nor is there any evidence in the case, of an intention

of the parties to join them permanently to the freehold. They

stood upon the floor of the building in which they were used,

without any other support, and without any manner of fasten-

ing to the floor, walls, or other part of the building, except

that one being lighter than the other, was partially secured to

the floor by screw bolts; and, as to that, the evidence fully

justifies the conclusion of the Vice-Chancellor, that the bolts

placed in the soles of that machine were put there solely for

convenience in its use, to render it more steady when in

motion. The bolts which were run between the fixed shaft-

ing and the machines, were only for the purpose of commu-
nicating with the driving power and giving motion ; their

office is not, nor can they serve, to annex and fix the machines

to the real estate. It is true, that if the chattel is actually

affixed to the realty, the strength and force of the union is of

little consequence in determining its character as a fixture,

but, to create it a fixture, there must be annexation, and the

connection must be such as is consistent with and suggestive

of an intent permanently to annex it to the freehold. Manure

laid upon lands may pass under a conveyance of the lands,

but that is not under the law of fixtures. Ruckman v. Out-

water, 4 Dutoher 581.

There appears to have been no special adaptation of this

machinery to the place where used, nor any preparation of

the place to receive them. They were suitable and proper to

be there, if such instruments were required for their appro-

priate work, but equally suitable and useful elsewhere. They
were movable in the building, and were moved about at the

convenience of the owner, and run from different parts of

the shafting. They were made and designed, not for this

place, or any particular place ; they were constructed after

fixed patterns, for all purchasers ; things in gross ; mere

implements; heavy and complicated tools. If they ceased
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to be used in this factory, they were movable without altera-

tion, without detriment to the building, and could be used

equally well in another place provided with power to drive

them.

The nature of this property and its relation to the mort-

gaged premises, purchased by the appellants, are not such as

to justify the conclusion that the mortgagor had any intent to

annex these chattels, and make them a permanent accession

to the freehold ; the mortgage contains no evidence of such

intent; it conveys the lands by descriptive boundaries. The

only other evidence on that view of the case is the testimony

of the mortgagor, and that, so far as it has weight, is against

such intention.

In Crane v. Brigham, the property was a steam engine

joined to a water power for driving a mill, that could not be

driven without such additional power, a boiler for dyeing set

in masonry, and three other boilers, and an engine for driv-

ing another factory ; all were firmly fixed to the lands, and

fitted to places specially prepared for them.

, Brearley v. Cox deals with the rule as between landlord

and tenant, and holds, on a question of pleading, that a saw

mill, steam engine and fixtures, a barn and shingle mill, may

be the subject of re[)levin.

Murdoch v. Giffbrd, 18 N. Y. R. 28, was a claim, by a

judgment creditor of a mortgagor, against a mortgagee, for

looms in a woolen factory, the premises mortgaged ; the looms

were on one floor of the factory, " fastened to the floor by

means of ten screws in each loom," " merely for the purpose

of keeping the said looms in their places, and in a steady

position, and not otherwise, during the operation and work-

ing of the said looms. They were worked by a band carried

by the fixed machinery." They could be removed without

injury to themselves or the building. Ch. J. Johnson says:

" The wheel or engine which furnishes the motive power, and

all that part of the gearing and machinery which has special

relation to the building with which it is connected, would

belong to the freehold ; while an independent machine like a
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loom, which, if removed, still remains a loom, and can be

used as such whenever it is wanted, and power can be applied

to it, will still retain its character as personalty."

The case of Potter v. Cromwell, supra, where a portable grist

mill, placed in a mill with other fixtures, and firmly bolted

to timbers laid down for the purpose of receiving and secur-

ing it, was held a fixture, recognizes the case of Murdock v.

Gifford, and draws the distinction between the two cases; in

this case, Grover, J., dissenting, considered the mill not a

fixture.

The case of Gale v. Ward, 14 Mass. 352, was also a claim by

a creditor, against a mortgagee of a wool carding factory, for

carding machines used in the factory driven by fixed power;

the machines stood on the floor by their own weight, run by

belts from fixed shafting ; they were so large that they could

be removed only by taking apart, and were so taken apart

by the sheriff in removing. Parker, C. J., says : "They must

be considered as personal property, because, although in some

sense attached to the freehold, yet they could be easily discon-

nected, and were capable of being used in any other building

erected for similar purposes."

The rule in this case is clearly supported in the distinctions

made by the court in Pierce v. George, 108 3Iass. 78, where

the property in a machine shop is divided between a mort-

gagee of the realty and a mortgagee of the chattels.

So in the case of Voorhis v. McGinnis, cited on the argu-

ment; Hunt, C, after speaking of boiler engines and shafting

as firmly attached to the freehold, says :
" It is further found

that the planing machine, fire pumps, and saw benches were

worked by bands * * from the engine * *

and were complete in themselves as machines, were of equal

use and value wherever they were wanted, were affixed to

the building only for convenience in using, and were capable

of removing without injury to themselves or the building."

" There is greater doubt whether these articles come within

the rule which would make them fixtures. They are less

permanent in their character, the actual annexation is much
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slighter, and their use evinces less evidence of an intended

accession to the freehold. They may well be held to be chat-

tels, and pass under the chattel mortgage." In this case, two

out of live of the commissioners were in favor of holding all

the property as chattels.

The machinery in question in this case is, as the Vice-

Chancellor justly observes, different in nature and legal

character from steam engines, boiler and shafting secured to

the freehold by masonry or other substantial annexation ;
they

might pass under a conveyance of the lands :
but not so this

property ; it is not real estate, nor made an accession to it.

The conclusion is, that these chattels were not made a part of

the realty, but retained their original character; that they

did not pass under the mortgage of the real estate from

Brokaw to Wood, and are, therefore, subject to the lien of

the chattel mortgage of the respondents. Decree of the Chan-

cellor must be affirmed, with costs.

Decree unanimously affirmed.
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ACCOUNT.

1. The evidence in this case, held to

establish the correctness of the

amount with which the Orphans
Court charged the guardian of

minors, as the rental value of a
farm belonging to them, and of

the amount which it allowed him
for their board while living with

him. In re Mott appeals, 509

2. A guardian filed his account four

years before the pronouncing of a
decree by the Orphans Court on
exceptions thereto. The decree was
pronounced January 1st, 1873, re-

quiring a restatement of the ac-

counts, and making an addition to

the original balances. The decree

was reduced to writing March 4th,

1873. Held, on exceptions thereto,

that interest was properly charged
on the addition to the original

balances, to the time of pronounc-
ing the decree ; that not charging
it to the date of the decree, was
correct ; that not charging interest

on the original balances, was cor-

rect, lb.

3. An accountant should not be charg-

ed with interest on the balance of

his account, held in hand ready for

distribution pending the decision

of the court upon exceptions, un-
less it appears he has made use of

the money. If he has made use

of it, he is chargeable with interest

for the time he has used it. lb.

4. An inquiry whether a guardian
has made use of a balance due his

wards on the filing of his accounts,

before the final allowance of the

accounts, may be made in this

court. lb

See Jurisdiction, 2.

Pbactioe, 9.

ACKNOWLEDGMENT.

See Married Woman, 8, 9.

ACQUIESCENCE.

See Lessor and Lessee, L

ACT OF LEGISLATURE.

See Contract, 3.

Mortgage, 17.

ACT TO QUIET TITLE.

See Title (suit to quiet.)

ACTIONABLE NEGLIGENCE.

See Railroad Compant, 11.

ADMISSIONS.

See Evidence, 2.

AFFIDAVIT.

See Practice, 25.

AGREEMENT.

L. A receipt in writing, given by a

son to his father, as follows: "Re-
ceived, of Daniel Havens, the sum
of six hundred dollars in full in

lieu of dowry. (Signed) Benj. S.

Havens ; " held, under the evidence
in the cause, to be an agreement by
which the son, in consideration of

the money so paid to him by his

father, agreed with the latter that

he would make no claim to a share
of his father's estate, should the

latter die intestate, but would be
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debarred therefrom by that instru-

ment, made upon what was a sat-

isfactory compensating considera-

tion. Havens v. Thompson, 383

2. An agreement may be made be-

tween a father and his child, by
which, in consideration of moneys
advanced by the father to the child,

the latter may agree to make no
claim to a share of his father's es-

tate, should the latter die intestate.

and thereby debar himself from
such claim ; and effect will be given

to it in equity, according to the in-

tention of the parties. 76.

5. Where the parties to an instrument

have used language which to ihem
in their situation was sufficient to

express their meaning, but which
standing alone is unintelligible,

but read in the light of circum-

stances surrounding the transaction

from which it originated the mean-
ing is clear, recourse will be had to

the surrounding circumstances. lb,

See Contract,
Debtor and Creditor, 5.

Specific Performance, passim.

ALIMONY.

The defendant having an income of

$800 a year, alleged to be from the

bounty of his daughters, to whom
he had transferred, before his mar-
riage, property of the value, as he
alleges, of |142,000, but which
transfers appeared to have been
made for his own benefit, and the

defendant appearing to be as well

able to provide for his wife's main-
tenance as at a former time when
he had proposed a separation, and
offered to pay her |1200 ayear, and
the complainant's income from her
separate estate being considered,

alimony was allowed, from the

time of moving therefor, at the

rate of $600 a year, pendente lite.

Finn v. Finn, 290

AMENDMENT.

1. This court has the power to order

an amendment on final hearing,

but it is never exercised except
where the ends of justice render it

necessary, and it can be done with-
out substantially abridging the
right of defence. Midmer v. Mid-
mer's Ex'rs, 299

. Where the object of the suit is not
of a character to commend it to the
favorable consideration of the court,

and the proofs fail to convince the
judgment of the court that the com-
plainant is entitled to any relief,

leave to amend at the final hear-
ing, will be refused. lb.

3. In such a case, if the complainant
intended to rely upon the case made
by his proofs, application for leave
to amend should have been made
promptly. lb.

4. Bill by a mere naked trustee of an
equitable interest in lands, permit-

ted to be amended, so as to make
the cestui que trust a complainant,

and the real trusteee a party defend-

ant, so as to secure the rights of the

cestui que truM, in an award made
to the real trustee under proceed-

ings to condemn the lands by a rail-

road company. Mclniyre v. E. &
A. B. B. Co., 425

, An amendment to a sworn answer
by the addition of material facts,

known to the defendant at the time
the original answer was sworn to,

will not be permitted on final hear-

ing. Marsh v. Mitchell, 497

See New Trial, 4.

Pleading, 5.

ANNUITY.

iSee Priority of Lien, 2-7.

ANSWER.

An answer, with a draft of an affida-

vit appended to it, signed by the

defendant, but without authentica-

tion of the jurat by an officer au-

thorized to administer an oath, will

be treated as no answer to a bill
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requiring an answer under oath.

Westerfield v. Bried, 357

See Amendment, 5.

Practice, 2, 5-8, 10, 12, 25.

APPEAL.

When a right of appeal exists only
by virtue of an act, those only em-
braced within tlie description of

those to whom the right is given,

can appeal. Mclntyre v, Easton

and Amboy M. H. Co., 425

See Condemnation of Lands, 7.

APPORTIONMENT.

See Trust and Trustee, 1.

APPROPRIATION OF PAY-
MENTS.

The court will not, generally, exer-

cise the power of appropriating
payments when an appropriation

has already been made by either

debtor or creditor ; neither will

the conn withdraw a payment vol

untarily made in fulfillment of an
illegal contract, in order that the

money may be applied in payment
of a just debt. Feldman v. Gam-
ble, 494

^ee Building and Loan Associa-
tion, 4.

ASSIGNEE.

1. Between the parties, the assignee
of equities stands in the place of

his assignor, witli no better rights;

but, as to the claims of third par-

ties, the purchaser of an equity
stands unaffected by frauds of
which he had no knowledge, ex-
press or constructive. Starr v.

Haskins, 414

2. The bona fide assignee of a judg-
ment is not affected in his right to

enforce the judgment by an agree-

ment between the judgment debtor

and a creditor of the debtor, that
he will pay off the judgment if

the creditor will accept a convey-
ance of his property and credit
him therefor with a certain amount
upon his indebtedness, ihe assignee
having no notice of such agree-
ment, lb.

3. Injunction modified so as to per-
mit the assignee to proceed to

make the money due on the judg-
ment, after crediting an amount
which had been paid thereon be-
fore the assignment. lb.

See Debtor and Creditor, U.

ASSIGNEE IN BANKRUPTCY.

See Fund in Court, 2, 4, 5, 6.

ASSIGNMENT.

See Debtor and Creditor, 10-12.
Mechanics Lien Law, 7.

Right to Redeem, 2, 3.

ASSIGNMENT IN BANK-
RUPTCY.

See Fund in Court, 4, 5.

ATTACHMENT.

See Debtor and Creditor, 14.

Fund in Court, 4, 5.

AWARD.

See Condemnation of Lands, 8, 9.

BAILEE.

See Interpleader, 2.

BILL.

See Amendment, 4.

BILL OF REVIVOR.

See Practice, 17.
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BONA FIDE PURCHASER.

A grantee of land by a conveyance
made subsequently to a mortgage
which the mortgagee had ne^
lected to have recorded, which
conveyance was claimed to have
been in payment of a pre-existin

debt, held not to have been a bona

fide purchaser, nor a purchaser for

valuable consideration within the

meaning of the "act to register

mortgages," so as to give him a

preference over the prior unregis-

tered mortgage. Pancoast v. Duval,

445

BUILDING AND LOAN ASSO-
CIATION.

1. Where a party, by his own negli-

gence, has deprived himself of the

written evidence of payments
claimed to have been made by
him, (which was by entry in a

book provided for that purpose,)

to avail himself of such payments,
he must produce convincing proof
of their having been made. Un-
certain, vague, and indefinite state-

ments will not suffice. Loan As-
sociation v. Stephens, 351

2. A provision in the constitution of

a loan association, authorizing the
imposition of fines upon its stock-

holders for non-payment of month-
ly interest, of ten cents for each
loan of $200, (the law creating such
corporations giving them power to

impose fines of limited amount,)
held to be valid. lb.

3. Such provision does not violate the

usnry laws, and taint a mortgage
given to the association by a stock-

holder, to secure money not ad-

vanced by way of loan, but ad-

vanced by the corporation as a

payment by anticipation of what
will be the value of his stock in the

corporation on its dissolution and
distribution of assets. lb.

4. A stockholder of a loan association

having made payments to the asso-

ciation, which had not been appro-
priated to any portion of his sev-

eral sources of indebtedness, on bill

to foreclose a mortgage given by
him to the association, the pay-
ments were directed to be appro-
priated : first, in payment of the

monthly fines ; then to the month-
ly installment on subscription to

stock, and the balance to the month-
ly interest. /6»

BURDEN OF PROOF.

The party setting up that the con-

sideration of a mortgage arose out

of an illegal contract, has the bur-

den of proof, and to make his de-

fence successful, is bound to produce
sufficient evidence to satisfy the

court his defence is true. Feldman
v. Gamble, 494

CAPACITY.

See Testamentart Capacity.

CESTUI QUE TRUST.

See Condemnation op lands, 8.

Tkxjst and Trustee, 1, 6, 9.

CHATTEL MORTGAGE.

As between mortgagor and mortga-

gee, a mortgage of chattel." is good
without filing, and a mortgage of

chattels which has not been filed,

is valid against a subsequent pur-

chaser or mortgagee of the chattels,

with notice. Williamson v. N. J.

Southern B. B. Co., 39&

See Fixtures, 7.

Mortgage, 2, 3.

Pleading, 1-3.

Railroad Company, 3-5.

COMMISSIONERS.

See Condemnation of Lands, 6.

COMPENSATION.

See Condemnation of Lands, 1-3.

Injunction, 14, 21.

Navigable Waters, 2.

Specific Performance, 8, 11.
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COMPOSITION.

See Mortgage, 13.

CONDEMNATION OF LANDS.

1. Where, after compensation has been

made for damages, as well as for the

value of the land condemned, by a

railroad company, the company

threaten, not to take more land,

but, by a change in the mode of

construction of their road across

the land (a change from a bridge

resting on piers to an embankment,

not contemplated when the land

was condemned), to deprive the

complainant of a lane through his

farm, and the company are re

strained from obstructing the lane

until they make compensation

therefor, but are afterwards per-

mitted to do the threatened injury

on securing to the complainant an

indemnity which should be satis-

factory to' this court, the amount of

damages is a matter of equitable

consideration only. Carpenter v.

E.&A.B.B. Co., 168

2. Where, in such case, an issue is

framed by order of the court to

submit the question as to the

amount of damages to a jury, the

object of the issue is merely to in-

foi"m tlie conscience of the court as

to the amount of compensation

which, in equity, should be re-

quired to be made ; and the verdict

will be disregarded if deemed un-

warranted, and the amount of com-

pensation determined by this court,

in its discretion. lb.

3. In such a case, the damages result-

ing from the deprivation of the

lane, are the only consideration for

the jury. That is the only injury

for which the railroad company
must answer. The injury to the

complainant's farm, apart from

this, from the existence of the em-

bankment, is entirely foreign to the

question. lb.

4. A mere naked trustee of an equit-

able interest in lands, is not a

necessary party to proceedings to

condemn the lands, under the char-

ter of the Easton and Amboy Kail

Vol. XI. 2 o

road Company requiring notice of

such proceeding to be given to

" owners " and " persons interest-

ed." Mclntyre v. Easton and Am-
boy B. B. Co., 425

. That the notice to the party having

such equitable interest, of the pro-

ceedings, was given to her as "oc-

cupant," and not as owner of the

equitable interest, does not affect

the validity of the proceedings for

condemnation. She was apprised

of the proceedings, and enabled to

protect her interest, and that inter-

est was represented by the legal

owner of the land. lb.

6. It is no part of the duty of com-

missioners appointed under pro-

ceedings to condemn lands by a

railroad company, to assess the

damages of a party claiming an

equitable interest in the lands.

Their province is to estimate the

value of the land and the damages

by reason of the taking of it ; and

all claims of equitable estates or

liens in or on the land, are to be

left to be disposed of by agreement

of the parties, or by the appropri-

ate tribunal. lb.

. Where a vendor is, by virtue of an

agreement for the sale of lands, in

equity, trustee for the vendee, and

the lands are condemned by a rail-

road company under its charter;

if the vendee desire to appeal from

the award, he may do so in the

name of the vendor, and equity will

protect his rights in the appeal as

against the vendor. lb.

!. In order to protect the rights of a

cestui que trust in lands condemned

by a railroad company, the com-

pany was directed to pay into court

the award as to the specific portion

of the lands to which the interest

of the cestui que trust attached,

which award had been made sepa-

rately as to such land. lb.

d. On failure to pay the award into

court, an injunction to issue to re-

strain the company from taking

possession of the lands. lb.

See Railroad Company, 8, 9.
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CONSIDEKATION.

See Burden of Proof.
MORTGAGK, 4, 14, 15.

CONSOLIDATION.

See Eatleoad Company, 6.

CONSTEUCTION OF STATUTE.

See Injunction, 7.

Street.
Title (Suit to Quiet), 5.

CONTEMPT.

1. The general rule is, that a contem-
ner who is in contempt, is never to

be heard by motion or otherwise,

until he has cleared his contempt,
and paid the costs. Freese v.

Swayze, 437

2. But where the contempt was the

non-performance of a final decree

for the payment of money, and the

contemner appeared before the

court on an order to show cause

why an attachment for contempt
should not be issued against him,
declaring his readiness to comply
with the directions of the decree at

once, and to answer for his con-

tempt as the court should direct,

he was heard on application to

open the decree, and to be let in to

answer on the ground of surprise.

lb.

CONTRACT.

1. A contract which contravenes the

provisions or policy of a public
law, is void ; but a transaction to

be void in law as a contract, must
first have life as a completed treaty

between the parties. Cannon v.

Cannon, 316

2. Putting the title to one's lands in

the name of another, with the

avowed purpose of escaping liabil-

ity to be drafted under the late

enrollment act of Congress, was not
in contravention of either the pol-

icy or provisions of that act, no

property qualification having been
thereby required to make one lia-

ble to be drafted ; hence, the act,

of itself, does not deprive such
grantor of the right to compel a
reconveyance of the property to

him. lb.

3. An act of the legislature, the effect

of which is to make a loan of

money become due before the time
fixed in the contract, cannot be
enforced. Randolph v. Middleton,

543

See Agreement.
Burden of Proof.
Married Woman, 10-12.

Railroad Company, 3, 5.

Specific Performance, passim.

CONTRIBUTION.

See Priority of Lien, 6.

CONTRIBUTORY NEGLI-
GENCE.

See Railroad Company, 12.

CONVERSION.

See Will, 2.

CORPORATION.

1. The "act to authorize the estab-

lishment, and to prescribe the
duties, of companies for manufac-
turing and other purposes," does

not authorize a decree of personal

liability against individual direc-

tors for the debts of the corpora-

tion, at the suit of a stockholder

as such. Biegel v. Rinehart, 219

2. Nor will a charge of usurpation of

ofBce, and destruction of corporate

property by individual directors,

entitle a stockholder, as such, to

such decree, under the provisions

of that act. lb.

3. On principles of comity, the aid of
this court will be extended to a

receiver of a foreign corporatior
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seeking to obtain possession of

property of the corporation here,

as against the officers of the cona-[

panv who may be endeavoring, by

fraud or subterfuge, to withhold it.j

Bidlack V. Mason, 230

4. To such a suit the corporation isj

not a necessary party. lb.

5. That such officers are in possession

of the property by purchase under

judgment and execution, will not

prevent this court from examining

into their action, when the case

made before it leads to the conclu-

sion that the suit in which that

judgment was recovered was a

contrivance designed to protect

them in the possession of the prop-

erty of the company as against the

receiver and the creditors and

stockholders. -f^-

See Insolvent Corpobation.
Bailroad Company.

COSTS.

The costs of a petition, filed by the

guardian after the filing of the

master's report in the cause, alleg-

ing apprehension le<t the lunatic's

interest should suffer by delay in

the suit, and praying that the cause

might be proceeded with and her

interest protected, allowed ; costs

of an order of reference obtained

by the guardian, and of the mas-

ter's report thereon, disallowed.

Search v. Search, 110

COVENANT.

See Deed, 5.

Railroad Company, 7.

CREDITOR.

See Debtor and Creditor, passim

Husband and Wipe, 5-7.

CROSS BILL.

JSee Practice, 16.

DAMAGES.

, Damages for injuries arising from
negligence of a railroad company,
must cover present loss and that

which may arise from future in-

capacity ; they must also embrace
compensation for pain and suffer-

ing. Klein v. Jeweti, 474

2. A married woman can only recover

damages for her personal injury

and suffering. The loss of income
from her incapacity, and the ex-

penses of her cure, must be recov-

ered by her husband. lb.

See Condemnation of Lands, 1-3, 6.

Injunction, 9, 12.

Injunction Bond, 5.

Railroad Company, 15.

DEBTOR AND CREDITOR.

1. A sale to a creditor under an exe-

cution issued on a confessed judg-

ment obtained by him in good

faith to secure his debt, will not be

set aside in favor of a creditor who
had commenced suit against tlie

debtor before he confessed such

judgment, in the absence of evi-

dence that tlie creditor to whom
judgment was confessed, partici-

pated in the debtor's design, by

giving him the preference, to defeat

the creditor who had commenced
suit. That the debtor himself in-

tended by giving the preference

to defeat such creditor, is imma-
terial. Goodwin v. JSamill, 24

2. .ludgments recovered against a

debtor after he had conveyed away
his property were, on suggestion

of the creditor, decreed to be made
out of a note given by the grantee

for the consideration of the con-

veyance, instead of out of the prop-

erty itself. Lyman v. Place, 30

3. In a proper case, equity will look

behind a judgment at law in order

to do justice to the parties to it.

But where the case is simply that

of a judgment creditor who has

established his claim at law, seek-

ing in equity to reach his debtor's

property which has been fraudu-
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lently conveyed away, the debtor

is in no position to contest the

creditor's right to his judgment.

Conover v. Jeffrey, 36

4. To such a suit it is no defence that

the conduct of the creditor in ob-

taining an assignment of the bond

upon which his judgment was

founded, was inequitable. lb.

6. Nor, in such a suit, the complain-

ant's debt having been established

at law by verdict and judgment,

can the defence be admitted, of an

agreement between the obligee in

such bond and the obligor, that the

latter should be discharged from

the bond in consideration of his

promise to support the former

during his lifetime. i^-

6. Land purchased and owned by a

debtor, but the title to which was

taken in the name of his wife to

prevent his creditors from subject-

ing it to the payment of their

claims against him, was levied

upon and sold under an execution

issued upon a judgment against

the debtor, (the judgment creditor

and a general creditor, who had

not established his debt at law, be-

coming the purchasers.) No title

having passed by the sheriff's sale,,

the judgment creditor's debt, on

bill filed for that purpose by both

creditors, was charged on the prop-

erty. The general creditor is enti-

tled to no relief. Haggerty v.

Nixon, 42

7. A 7uluntary conveyance by a debt

or to his wife is void as against a

creditor whose debt existed at the

time. Kuhl v. Martin, 60

8. When property in litigation inj

tl.'s court under a creditor's biii isj

liable to depredation, and will be

inevitably sacrificed if sold by a

sherif}' under an existing levy, it|

is the duty of the court to protect'

it ; and for that purpose, a receiver

will be appointed to take charge

of and sell it under the dif-ction

of the court. lb.

y. The title to property sought to be

subjected by a creditor's bill to his

debt, held to have been in the hus-

band, and not in the wife, at the

time he contracted the debt. Wood-

ruff V. Ritter, 86

10. Equity will look behind judg-

ments and assignments under
which an alleged creditor seeks to

have property, the title whereto
was at the time of the levy there-

on in a third person, declared to

be the property of the defendant,

and to be held in trust for him,
and sold to pay the amount due
complainant on the judgments,
with a view to determining whether
he is entitled to the relief he asks.

Anderson's Assignees v. Tuttle, 144

11. An assignee in bankruptcy of
such creditor, succeeding by opera-

tion of law to his rights, occupies

merely the position which he occu-

pieii ; and if the creditor was not

entitled to the relief, neither is the
assignee. 1 b.

12. Where a debtor causes property

to be conveyed to a third person
because there arejudgments against

him, and procures assignments of

the judgments to be taken by an-

other, and a suit to be brought
thereon to have the property de-

clared to be the debtor's, and sold

to pay the complainant (really the

debtor) the amount due thereon,

no relief can be given. This court

will not aid a fraudulent debtor to

do, by indirection, what it would
not assist him to do directly, lb.

13. Upon a bill by a creditor to have
the amount of a judgment recov-

ered by him upon an acceptance

made by A for money alleged to

have been loaned him for the erec-

tion of a dwelling-house on land

the title whereto was in A's wife,

declared a lien on the property
;

held, that there was no evidence

that the wife was not the bona fide

owner of the property when the

acceptance was given ; nor that she

knew of the transaction, or of the

application of the money to her
benefit. Francis v. Bertrand, 211
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14. The ownership of property at the

time of the execution of an attach-

ment, held to have been in the

debtor, though the title was in an-

other, and so taken, by reason of

the embarrassed circumstances of

the debtor, that it miglit be beyond
the reach of his creditors. And a

conveyance by the auditors under

the attachment, held to have con-

veyed a valid title to the property
;

a deed from the party so holding

title in trust for the debtor, declared

fraudulent, and the trustee decreed

to execute a conveyance to the pur-

chaser under the attachment; and
a mortgage, executed by the grantee

of the trustee, declared invalid, by
reason of actual notice to the mort-

gagee of the attachment and the

claims of tlie creditors under it

MUler V. Jamuon, 404

^ee Appropriation of Payments.
Fraudulent Conveyance.
Husband and Wife, 5-7.

Mortgage, 13.

DECREE.

An application to open final decree,

and to be heard upon the merits,,

refused : it not appearing that the
enforcement <it' the decree would
work injustice, and the defendant
having willfully ignored the pro-

•ceedings in the cause and the obli-

gations resting upon him as a de-

fendant therein. Freese v. Swayze,

437
See Contempt, 2.

Corporation, 1, 2,

Fixtures, 5.

Mortgage, 5, 6, 8.

Pleading, 4.

Priority of Lien, 7.

DECREE FOR DEFICIENCY.

See Deed, 2, 3.

Deficiency, (Bill to compel
payment of,) 1.

DEED.

1. A statement in a deed that the con-

veyance is made subject to certain

mortgages (among which is the one
sought to be foreclosed) held not to

deprive the grantee of the right to

set up the defence of usury : it ap-
pearing tliat he did not purchase
the property subject to those mort-
gages, or any of them, and that the
statement referred to was inserted
merely with a view to pi-eventing

a breach of the covenant against en-
cumbrances, it having been agreed
that the grantor should remove all

the encumbrances from the prop-
erty ; and the grantee having paid
the full consideration of the pur-
chase. Van Winkle v. Earl, 242

2. A statement in a deed that the
grantee assumes the payment of a
mortgage on the property, does not
entitle the mortgagee in a suit for

foreclosure of the mortgage to a
decree for deficiency against such
grantee, where tlie grantee was ig-

norant of the conveyance, never
gave her consent to its being taken
in her name, and never in any way
accepted it. Van Horn v. Powers,

257

3. Nor, in such a case, can a decree
for deficiency be made against the
husband of the grantee, who caused
the deed to be taken in the name
of his wife for the purpose of se-

curing tlie property from his cred-

itors, lb.

4. Where the grantor is old, decrepit,
and ignorant, it is the duty of the
officer authenticating the execution
of the deed, to make known to him
its contents by such means as will

enable him to comprehend the na-
ture and effect of his act. A sim-
ple, formal reading of the instru-

ment is insufficient. Lyons v. Van
Riper, 337

5. An assumption by a grantee of a
mortgage debt, incorporated in his

deed, though not actually sealed,

is a covenant. Huylei^s EJx'rs v.

Atwood, 504

6. A deed must be read according to

the manifest intention of the par-
ties ; and if, by mistake, the words
" party of the first part " are written
where "party of the second part"
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should have been written, the mis-

take will not be permitted to defeat

the intention of the parties, but the

court will give effect to the deed so

as to carry out their intention, lb.

See Bona Fide Purchaser.
Debtor and Creditor, 14.

Grant.
Married Woman, 8, 9.

Pleading, 6.

DEFICIENCY.

See Deed, 2, 3.

Deficiency, (Bill to compel
payment of,) 1, 3, 6.

Married Woman, 10.

DEFICIENCY. (BILL TO COM-
PEL PAYMENT OF.)

1. Every purchaser of mortgaged
premises who, by his conveyance,

assumes payment of the mortgage,

is liable for any deficiency of the

proceeds of sale to pay the mort
gage debt, and a decree for defi-

ciency may be made against them
all. Pruden v. Williams, 210

2. They are all proper, but not neces-

sary parlies in a suit to foreclose

the mortgage. 76.

3. If not made parties to such suit,

and a deficiency is found to exist, a

suit by bill to compel them to pay
the deficiency is maintainable
against them. lb.

4. Equity had jurisdiction in such
cases before the passage of the act

of March 29th, 1866, {Nix. Dig., p.

119 ; Revision, tit. Chancery, pi. 76,)
on the principle of subrogation

:

hence tlie jurisdiction is not con-
fined by tliat act to suits for fore-

closure and sale of the mortgaged
premises. lb.

5. That parties equitably liable to

pay a mortgage debt were not
made parties to a suit to foreclose
the mortgage, is no ground of dis-
missal of a bill filed to compel
them to pay a deficiency. lb.

6. The original owner and mortgagor
is not a necessary party to such a
bill : with respect to him, those
who have subsequently assumed
the mortgage debt stand, as to the
deficiency, in the place of princi-

pals, and he in that of surety only.

lb.

7. The court has the power to order
him to be made a party, if neces-

sary for their protection. lb.

DEMUREEE.

A cross-bill filed by leave of the
court, merely for the purpose, so
far as certain of the defendants are
concerned, of presenting positively

and distinctly the issues which
such defeniants themselves in-

tended to present by their answer
in the original suit, although the
pleadings were not apt for that

purpose, and the complainant in
such cross-bill seeking no relief

against those defendants which was
not before sought in behalf of an
other party as against them in the

pleadings in the original suit, is-

not liable to demurrer by such de-

fendants. Stevens' Ex'x v. Stevens'

Et^ts, 100

A demurrer will lie to a prayer for

discovery as to the commission of
adultery. Black v. Black, 431

See Pleading, 1,

Practice, 22.

DESEETION.

See Divorce, 2, 7, 8.

DEVISE AND DEVISEE.

Under a devise of twelve acres of
woodland, parcel of a larger tract,

the right of selection is in the de-
visee ; and upon a conveyance
thereof, before selection, the right

passes to the grantee. Yownans v.

Yownans, 14^

Where a devise over fails, and the
terms of the first devise are suf-
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ficient to carry the whole interest,

and there is nothing in the cir-

cumstances indicating that such

could not have been the intention

of the testator, the estate remains

in the former taker. Drutamond's

E^r V. Drummond, 234

3. If an executory devise be void for

remoteness, or any other cause, the

prior devise will be absolute. lb.

See Pbiority of Lien, 2, 3, 6.

DIRECTOR.

See Corporation, 1, 2.

DISCOVERY.

See Demurrer, 2.

DISMISSAL.

See Practice, 3, 5.

DISTRIBUTION OF PROCEEDS.

See Mortgage, 9, 12.

DIVORCE.

1. It is the settled rule of this court

that a divorce a vinculo will not be

granted on the testimony of the

complainant alone, as to the cause

of divorce. Tate v. Tate, 55

2. It is not enough in a suit for di-

vorce, that the fact of desertion is

sworn to ; the circumstances must
be proved. lb.

3. A deposition that petitioner " was
stopping at Taylor's hotel, J. C, at

tlie time of the commencement of

this suit," is not sufficient evidence

of residence to give the court JU'

risdiction in a suit for divorce

Steele v. Steele, 85

4. A time certain as to when an al

leged act of adultery was commit-'

ted, need not be stated in a bill for

divorce, when the name of the per-

son with whom, and the place at

which the offence is alleged to

have been committed, are set forth.

Black V. Black, 431

5. In such case, an allegation that the
offence was committed on different

days, in specified months of speci-

fied years, will be suflacient. lb.

6. The uncorroborated testimony of

the complainant as to the cause of

divorce, is insufficient to warrant a
decree a vinculo. Belton v. Belton,

449

7. In a suit for divorce on the ground
of desertion, the master must re-

port the facts and circumstances

under which the desertion took

place, and the reasons which caused
or provoked it, if they can be ascer-

tained, lb.

8. The evidence in this case, held to

indicate a separation on the part

of the complainant from her hus-

band, desired and sought by her,

and no intention on his part to de-

sert his wife. lb.

DURESS.

See Marriage, 1.

EASEMENT.

See Navigable Waters, 1.

EVIDENCE.

The uncorroborated testimony of

the complainant, discredited by his

own conduct, cannot avail him in

the face of the explicit denials of

the defendant's answer and testi-

mony in matters constituting the

equity of the bill. Abbott v. Case,

187

, Express admissions injudido stand

as conclusive presumptions of law,

and cannot be disputed, unless it is

first shown they were made by mis-
take. Marsh v. Mitchell, 497
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See Agreement, 3.

Building and Loan Associa
TION, 1.

Burden of Proof.
Divorce, 1-3, 6, 8.

Injunction Bond, 4,

Practice. 4

EQUITABLE ESTOPPEL.

He who is silent when conscience re

quires him to speak, will not be
permitted to speak when conscience
requires him to be silent. And
every transaction falls fairly with-
in the operation of this maxim,
where an innocent person, exercis-

ing reasonable prudence, has been
misled to his injury, by false lights

or appearances, held out witiiout

the consent or knowledge of the
|)erson subsequently alleging tliat

the true state of affairs was totally

different from what it seemed
Besson v. Eveland, 468

See Fixture, 3.

Grant, 2.

ESTOPPEL.

See Injunction, 17, 19.

Navigable Waters, 1.

Priority or Lien, 4.

EXCEPTIONS.

See Master's Report, 3, 4.

Practice, 9.

EXECUTOR,

See Trust and Trustee, 2, 3.

Will, 1, 2, 4, 7.

EXECUTORY GIFT.

See Will, 9.

FEME COVERT.

See Married Woman.

FINES.

See Building and Loan Associa-
tion, 2.

FIXTURES.

1. In a suit to foreclose a mortgage
upon property, therein described
as all the goods and chattels men-
tioned in the schedule thereunto
annexed, &c., an engine and boiler
not connected with the walls of
the building, and that could be
removed without injury to it, and
the shafting and pulleys put into
the building by tlie owner, for the
purposes of his business there, to

furnish motive power for his ma-
chinery, (the engine and boiler
being fixed to the freehold, and
evidently intended to be perma-
nent attachments to the premises,
and the shafting and pulleys at-

tached to the premises and de-
signed to convey the power from
the engine to the machines which
might be in use in the factory,)

were held to constitute part of the
freehold, and to have passed with
it under a sale of the land on
which the building was, with its

appurtenances, on an execution is-

sued before the making of the mort-
gage, but levied on the land alone.

Keve V. Paxton, 107

2. Machines fastened to the floor or
uprights, or to the walls, by screws
or bolts to keep them steady in
place, but readily movable— not
specially adapted to the premises,
nor designed to be permanently at-

tached thereto

—

held to be person-
alty, subject to the mortgage, and
not to have passed by the sheriff's

deed. Jb.

. The purchaser at such sheriff's

sale is not estopped from denying
that the property so purchased by
him, with the building, is personal,

because, at tlie time of the sale, he
held a mortgage, subsequent to the
complainant's, on almost all of that

property, in which it was treated

as chattels. lb.
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4. Machines in a factory held not to

be fixtures, and not subject to me-
chanics' liens, as a part of the

realty. Case v. Amett, 459

5. By a decree in a foreclosure suit,

certain machines on the mortgaged
premises regardeil as fixtures so

far as the complainants' mortgage
was concerned, were sold with the

premises, to raise the amount due
on that mortgage which was un-

disputed. The balance of the money
was to be brought into court to

abide the event of litigation be-

tween defendants. The owners of

the premises had filed their an-

swer, and also a cross-bill in that

suit against lien claimants, their

co-defendants, insisting the ma-
chines were not a part of the realty.

Held, in the suit under the cross-

bill, that the efiect of the decree for

sale in the foreclosure suit was
only to transfer the litigation be-

tween the parties to the cross-bill

from the property to the surplus,

and not to affect the rights therein

of the complainants to the cross-

bill, lb.

6. In the disposition of such surplus,

tne complainants were held to be
entitled to receive not the full

value of the machines at the time
of the sale, unless the property was
sold at a full price, but an equita-

ble proportion of the surplus hav-
ing due regard to the depreciation!

of the whole property in the sale,

if it, in fact, brought at the sale less

than its value. lb.

7. B. purchased and placed in his

sash and blind factory a moulding
machine and a planing machine,
to be used by him in his factory.

They were rested on the main floor

of the building. One was bolted

to the iioor for greater firmness in

use ; the other was of sufficient

weight to be steady without fasten-

ings. B. executed a mortgage upon
the real estate, including the build-

ing in which the machines were.

Subsequently, he executed a chat-

tel mortgage upon the machines.
Held, that the machines were not

fixtures subject to the real mort-

gage, but passed under the chattel

mortgage. Blancke v. Rogers, 5ti3

, To constitute such chattel a fixture,

there must be actual annexation to

the freehold, of a character evin-

cive of an intent to make it a per-

manent accession to the freehold.

lb.

FOKEIGN CORPORATION.

See Corporation, 3-5.

FORFEITURE.

A clause of forfeiture of principal and
interest of a mortgage for failure

to pay the interest within ten days
after it fell due, enforced. Voor-

his V. Murphy, 434

See Lessor and Lessee, 1.

FRAUDULENT CONVEYANCE.

1. An action for damages for a tort,

is within the meaning of the act to

protect " creditors and others

"

against conveyances made to de-

fraud them of their just and law-

ful actions, damages, &c., {Nix.

Dig. 355.) And a conveyance
made with intent to defeat the re-

covery, by a third person, of dam-
ages in such action, is void. Scott

V. Hartman, 89

2. But, upon a bill to restrain the

grantee in such conveyance from
selling, conveying or encumbering
the property so conveyed to him,

and injunction thereon, the answer
thereto insisting that the convey-
ance was not voluntary, but made
on sufficient consideration, and
without knowledge by tlie grantee

of such claim against the grantor

until some time after the suit for

damages, the question of fraud not

being entirely free from doubt, the

injunction was retained till tiie

hearing. lb.

3. A debtor in failing circumstances

will not be permitted to sell his
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land, convey it by deed witliout

reservation, and yet secretly re-

serve to himself tlie right to pos-

sess and enjoy it, though for a

limited time only, for his own
benefit. The rule will not be

changed by the fact that the right

thus to occupy the property is a

part of the consideration of the

sale. lb.

4. Tlie right to impeach a convey-
ance of land made in fraud of

creditors, is peculiar to creditors,

and can never be exercised by a

representative, except he sits in

the seat of a creditor. Higgins v.

Gillesheiner, 308

5. A receiver, appointed under the

act to prevent fraudulent trusts

and assignments, (that act not con-

ferring upon him such right,) has

no power to impeach a grant made
by the debtor in fraud of creditors.^

lb.

FEAUDULENT REPRESENTA-
TIONS.

The complainant having been in-

duced to exchange with the de-

fendant mortgages in part for

bonds, upon false and fraudulent
representations of the defendant as

to the value of the bonds, which
proved to be worthless ; which ex-

change the defendant knew at the

time of the agreement therefor,

the complainant would not make
without just such assurances as to

their value as the defendant made

;

which mortgages were, thereupon,
cancelled, and the defendant there-

by secured a title to tiie property
upon which they were a lien, free

from the encumbrances of the

mortgages; the encumbrance of

the mortgages was re-established.

Stover's Adm'rs v. Wood, 417

FUND IN COURT.

1. A fund in court under a foreclo-

sure suit, directed to be transferred

to the credit of a suit for specific

performance against the mort-
gagor, adjudged bankrupt while

these proceedings were pending,,

and to be subject to equities ac-

cordingly. Phillips v. Helmbold,
202

2. The fund, held to belong to the
assignee of the bankrupt, but re-

tained in court subject to a formal
application by the purchaser un-
der the foreclosure, (complainant
in the suit for specific perform-
ance) for indemnity out of the
satue, for money paid by him in

purcliasing an outstanding title,

superior to tlie bankrupt's, to a
part of the mortgaged premises,

which he had contracted to sell to-

such purchaser, but to which he
had no title at the time of making
the contract upon which the suit

for specific performance was
brought ; and, also, for indemnity
for expenses of the foreclosure

suit, which were necessary in

order to free the title from the
lien of the inchoate right of dower
of the bankrupt's wife. lb.

3. Interest on money ordered to be
paid into court, and paid in with
such money, by the purchaser, not
allowed him, he having been in

possession of the premises ever
since the making of the order, lb.

4. An attachment levied on the bank-
rupt's estate after the commence-
ment of the proceedings in bank-
ruptcy, and before the a<ljudication,.

is not a lien on the fund superior

to the title of the bankrupt's as-

signee. The assignment vests in

the assignee all the bankrupt's

estate as it was at the filing of the
petition in bankruptcy. lb.

5. That the assignment to such bank-
rupt's assignee was not recorded in.

the county where the lands lie,

cannot aid such attachment. The
recording of the assignment is not

essential to the validity of the
transfer, and the failure to record
it does not afiect the title and
rigiits of the assignee. lb.

6. The limitation declared by the
second section of the bankrupt act,.

that a suit by or against an as-

signee touching the property and
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rights of the bankrupt must be,

brought within two years, does not;

extend to or include an applica-

tion bv the assignee for moneys,

paid into court, belonging, in part

at least, to the bankrupt's estate,!

and directed to remain in court to|

answer an alleged claim agal-nst it,

when established, lo.

GRANT.

l.No equity exists in favor of a

grantee of a tenant for life, who,

with her husband, had made con-

veyance of a parcel of land_ toj

which her infant children had title

as tenants in remainder, against the

infants, by reason of assertions made

to such grantee by the tenant for

life and her husband, that they had'
g

expended the money received fori'

such land in making improvements!

on the farm of the husband, and

that such expenditure would be of

more advantage to the children

than the land so sold, and that they

would inform the children of the

use of the purchase money, and

satisfy them by giving them the

farm, and that the children would

never interfere with the grantee or

those claiming under him in the

title to the property. Tantum v.

Coleman, 128

2. An estoppel would arise, under

such circumstances, only by the

ratification of the conveyance by

the infants after attaining majority.

lb.

3. If a grantor invests his grantee

with title to his lands, by appro-

priate instruments executed with

the requisite legal formality, the

deed is his solemn act, done in the

exercise of a legal power, and he

will not be allowed to gainsay, im-

peach, or destroy it. But the legal

formalities must be complete; a

mere signing and acknowledging a

deed, when it is intended to be vol

untary, passes no title to the gran

tee. Cannon v. Cannon, 316

or to another person for him ; but

where there is no actual transfer, it

must satisfactorily appear, either

from the circumstances of the

transaction, or the acts or words

of the grantor, that it was his in-

tention to part with the deed. lb.

i. A, with his wife, executed volun-

tary deeds to B and C, without their

knowledge. He gave the deeds to

his wife, telling her to be careful

of them, without other instructions,

or any authority to deliver tliem.

During his absence from home, and

without his knowledge or consent,

his wife induced B and C to convey

the property to her. Held, that the

deed from B and C was a nuUitv.
lb,

. If the parties to a grant have used

clear and appropriate language and

their meaning is plain, the duty of

the court is simply to enforce the

expressed intention. But if the

language is uncertain and suscep-

tible of having different meanings

put upon it, then regard must be

had to the general object of the

grant, its subject matter, and the

situation of the parties; every

clause and provision must be

searched, and, if possible, effect

given to each. If the intention

can thus be clearly gathered, it

must prevail, and be carried into

effect. Jaqui v. Johnson, 321

. Under a grant of the right to take

water from a pond of the grantor

to another, conveyed by the grant,

" as now carried in the trunk or

feeder that carries the water from

said pond to the grist mill;" the

grantee " to have the right, at all

times, to enter upon the lands of

the grantor adjoining said trunk

or feeder, to alter, repair, or renew

the same at his convenience," the

grantee has not only the right to

change the form, material, and size

of the trunk, but its location, so far

as may be necessary to give him

the full benefit of the grant. Lb.

4. It is not necessary, to make a de-

livery of a deed, that it should be

actually handed over to the grantee.

8. The thing granted is an artificial

water-course, consisting of structure

1
and location, and right of altera-
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tion gives the grantee the right to

change both location and structure.

lb.

9. The modern rule is not that the

words of the deed must, in all cases,

be taken most strongly against the

granlor ; but they are to be under-

stood in a just and fair sense, and

the whole instrument is to be con-

sidered in ascertaining the mean-

ing of the parties. But, if the

grantoi has used language reason-

ably and fairly susceptible of two

difl'erent interpretations, one more
favorable to the grantee than the

other, that must be adopted as the

true exposition of the grant which

is the more favorable to the grantee.

Jb.

10. Conveyance set aside on the

ground of fraud ; the grantor, at

the time of its executtion, being old,

infirm, and ignorant, and entirely

under the influence of the grantee,

in whom she had the most implicit

confidence; the conveyance strip-

ping her of all her property, and
tlie conduct of the grantee being

deceitful, and grossly abusive of

the confidence placed iu him.

I/yons V. Van Riper, 337

11. A promise by the grantee to the

grantor, to pay a mortgage debt as

part of the purcliase money of the

land conveyed, does not render tlie

grantee surety for the grantor, but
as between the parties, the grantee

is the principal debtor, and the

grantor the surety. Huylei-'s Ex'rs

V. Atwood, 504

See Bona Fide Purchaser.
Navigable Waters.

GRANTEE AND GRANTOR.

See Contract, 2.

Deed.
Grant.
Navigable Waters.

GUARDIAN AND WARD.

See Account.
Costs.

Parties, 1.

HEARING.

See Practice, 1, 2, 6, 7, 11, 1% 13,

24.

HUSBAND AND WIFE.

1. Upon a bill filed by a wife against
her husband, to secure to her a part
of her separate property alleged to

be in his possession, an injunction

was issued to restrain the husband
from in any wise disposing of the
property until the right of the wife
should be determined. Black v.

Black, 295

2. An order directing the husband to

deliver the property to the wife, or
appointing a receiver to take the
property, was, under the circum-
stances, refused. lb.

3. Without special circumstances de-
manding the intervention ofequity,
a married woman is not entitled to

aid to enable her to obtain posses-

sion of lier property withheld from
her by her husband. lb.

4. Equity will not lend its aid to the
causeless disruption of family rela-

tions, or countenance unjustifiable

disregard of the obligations of the
marriage contract. They, there-
fore, who come into this court for

relief in such cases, must not only
come with clean hands, but must
show a reason valid in conscience,

as well as a legal right for the
assistance which they seek. lb.

5. Where a husband uses the money
of his wife in paying for land, the
title to which he takes in his own
name, a trust will arise in favor of
the wife which a court of equity
will protect against the husband's
creditors ; but the design of the
parties to create the trust must
clearly appear, and the conduct of
the wife be free from suspicion.

Benson v. Eveland, 468

6. But where the husband has taken
the title to property in his own
name, with his wife's knowledge,
and she has jiermitted him, for

years, to represent the property to
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be his, and upon such ownership,'

to obtain business credit and stand-

1

ing, equity will not protect the!

property from the husband's credi-j

tors, even if the design to create a'

trust in favor of the wife were'

clearly established by the evidence.'

\

7. A claim of a trust in favor of the

wife, to property conveyed to the

husband absolutely, should always;

be regarded with a watchful suspi-|

cion, and when attempted to be,

asserted against creditors upon the

evidence of the parties themselves,

uncorroborated by other proof, it

should be rejected at once, unless

the statements are so full, clear,

and convincing, as to make the

fairness and justice of the claim

manifest. lb.

See Debtor and Creditor, 7, 13.

Married Woman, 2-7.

Parties, 2.

ILLEGAL CONTEACT.

See Burden op Proof.

INDEMNITY.

See Specific Performance, 13.

INFANT.

See Grant, 1, 2.

INJUNCTION.

The general rule is that where the

equity of the bill is completely an-

swered, the injunction will be dis-

lolved. Keron v. Coon, 26

!. It affords no ground of exception

to the rule, that the bill is verified

by an affidavit to all the material

facts, and the answer is only veri-

fied by the usual oath of the de-

fendant which it is claimed gives

the bill a preponderance, when the

alleged equity is only a matter of
I

inference from the affidavit, and is!

distinctly and positively denied by
the answer. lb.

3. A delay of six years, however oc-

casioned, in prosecuting a suit upon
a bail bond, of itself, constitutes no
claim to equitable relief by injunc-
tion to restrain the suit. lb.

4. That a dissolution of the injunction
to stay a suit at law would leave
the complainant remediless, alone,

affords no sufficient reason for hold-
ing the injunction till the hearing,

when that remedilessness consists

in the want of a valid defence to

the suit. lb.

5. Where a party under agreement
not to carry on a specified business,

under color of another name, en-

gages in a business which is within
the spirit of the agreement, he will

be restrained from continuing it.

Richardson v. Peacock, 40

i. A suit instituted in a court of

another state upon a judgment re-

covered in this state, is not within
the prohibition of the Chancery
act that no injunction shall issue

to stay proceedings at law in any
personal action after verdict or

judgment on the application of a
defendant in such proceedings at

law unless a deposit be made or a
bond be given. Cairo and Fulton

R. R. v. Titus and Scudder, 94

'. The legislative intent by the ex-

pression, " proceedings at law in a
personal action after verdict or
judgment,"

—

held to have been,

proceedings at law in the suit by
execution or otherwise. Held, also,

that it would be a reasonable con-

struction to extend the prohibition

to a suit at law in this state upon
the judgment; but not to a suit at

law thereon, in another state, lb.

I. Where an injunction had been
issued, (without requiring the bond
or deposit required by the act,) re-

straining the defendant who had
recovered a judgment in this state,

not only from suing on the judg-
ment in any court out of this state,

but from taking any proceedings in

this state, a deposit or bond accord-
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ing to the statute was required, un-

less the complainant should consent

to modify the injunction so as only

to restrain the defendants from pro-

ceeding on the judgment out of this

state ; in default thereof, the in-

junction to be dissolved. lb.

9. The bond provided for by the 46th

rule upon the granting of an ex

•parte injunction, is intended as se-i

curity for damages in case the

complainant shall prove not to

have been equitably entitled to thej

injunction when he applied for it.[

Smith V. Kuhl, 97

1

10. That the injunction was dissolved

is not, of itself, evidence that the

complainant was not equitably en-,

titled to it. lh.\

11. And though it may have been im
providently granted, and for that

cause be dissolved before answer
that will not, if the case is fairly

presented by the bill and verifica-

tion, entitle the defendant to look

to the bond for damages. Ih.

12. If the application upon which an

ex parte injunction lias been grant-

ed, be disingenuous, mala fide, or

made without due regard to the

rights of the court or the defend-

ant in the application, the com-
plainant is to be regarded as not

having been equitably entitled to

the injunction, and as being liable

to damages upon his bond given

under the 46th rule. lb.

13. Held, that in the cases under con-

sideration there was no evidence of

bad faith, insincerity, or want of

care in the application; and that

the complainants could not be re-

garded as not equitably entitled to

the injunctions within the meaning
of the rule. lb.

14. Municipal authorities were re-

strained from converting to the

purposes of a street a parcel of

land, under proceedings under the

city charter, no award having been
made in regard to the compensa-
tion of the owners of the fee, and
the conversion of the property to

the uses of a street, as proposed,
doing them irreparable injury.

FoUey v. City of Passaic, 216

15. This court will not enjoin the
construction of a public work, au-
thorized by the legislature, unless

the intervention of the court is

clearly called for. Sugar Refining
Company v. Jersey City, 247

16. A purchaser at a sale under a
judgment obtained in an action

against an individual partner, was
enjoined from proceeding in an
action of ejectment against the
complainants (members of a firm

of which such partner was one),

who were in possession of the
premises claimed to be partnership
assets, and so decreed to be by this

court. The action in which the
judgment was obtained was com-
menced after the suit in which the
premises were declared to be part-

nership assets was begun, and a
notice of lis pendens was filed before

the commencement of that action.

Held, upon motion to dissolve,

upon answer : That defendant hav-
ing had constructive notice of com-
plainants' claim (and, apparently,
actual notice, also,) injunction
should be retained. Eltenborough
v. Bishop, 262

17. New matter, as ground of estop-

pel, cannot avail upon the hearing
of a motion to dissolve an injunc-
tion on bill and answer. lb.

18. The equity upon which the
right to an injunction to restrain

proceedings at law upon a note
rests, being distinctly denied by
the answer, and the complainants
having a defence, which, if sus-

tained at law, would be good, and
which they may show in the action

at law, injunction dissolved. Mower
and Reaper Co. v. Meitler, 264

19. It is also a good ground for dis-

solving the injunction in such a
case, that there is great reason to

believe that the complainants' con-
duct towards the defendant in
regard to the note has been such a?

to estop them from setting up their

defence in equity against them.
lb.

20. The aspect of the case presented
by the original bill, upon which an
injunction was denied, not being
changed by the amendments made
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thereto by leave of the court, a|

new motion for an injunction de-

nied. Sugar Bef'g Co. v. Jersey City,

275

21. The defendants, being about to

build a pier and abutments on

lands under water belonging to

the complainants by grant from

the state, without obtaining their

consent, without compensation or

tender for damages, and without

taking proceedings for condemna-
tion, were enjoined. Morris Canal

and Bank'g Co. v. Jersey City, 294

22. That the complainants hold the

lands subject to the right of public

navigation, does not deprive them
of the right to the protection of

this court. 76.

23. The right to the injunction which
issued on filing the bill depending
upon questions, some of which are

new and eminently proper to be

decided by a court of law, and are

awaiting adjudication in such tribu

nal between the same parties

;

motion to dissolve denied. Morris

and Essex R. B. Co. v. Huskins, 295

24. An injunction may be granted at

the suit of a mortgagee, to prevent

the removal from tlie mortgaged
premises of timber trees cut down
in waste of the security before the

service of the injunction, where
the person against whom relief

must be sought for the waste com-
mitted is insolvent, or where no
redress can be obtained at law or

in equity if the removal be per
mitted, or where there is fraud.

Bank of Chenango v. Cox, 452

25. But where the bill alleges neither
of such considerations, and prays
an account from the person who
lias committed the waste, an in

junction will not be granted, lb

See Assignee.
Condemnation of Lands, 9.

Fraudulent Conveyance, 2.

Jurisdiction, 4.

Practice, 2, 6, 7, 8, 24, 25,

INJUNCTION BOND.

1. The question of liability on a bond

given under the 46th rule of this

court on tlie granting of an injunc-
tion ez parte, is purely a matter of

common law cognizance, and a
court of equity cannot acquire ju-

risdiction of it except by the con-
sent of the obligors expressed in

the bond, or in some other appro-
priate mode. Easlon v. N. Y. &
L. B. R. R. Co., 359

2. The words, " such damages to be
ascertained in such manner as the

Chancellor shall direct," being
omitted from the condition of the
bond, this court has no power over
the surety, and his liability must
be determined by suit at law. lb.

3. Whether the condition of the bond
has been broken or not, must be
left to the judgment of the court in

which the action on it is to be in-

stituted, lb.

4. In such case, without the consent

of all the obligees, the bond cannot
be taken from the files, but a certi-

fied copy should be delivered to

the applicants; the clerk to pro-

duce the original in evidence when-
ever properly required. lb.

5. Where the complainant, with full

know lege of all the facts, by false

representation of them, obtains an
ex parte injunction, he is to be re-

garded ;is not equitably entitled

thereto, and as being liable to the
defendants in damages recoverable
imder the bond given under the

46th rule'. Green v. Freestone &
Granite Co., 443

See Injunction, 6, 8, 9, 11, 12.

INQUISITION.

A refusal to adjourn an inquisition

for a rensonable time, that the
party may make the necessary
preparation for trial, when he has
been prevented from making that

prepanition by the day named in

the notice, is good ground for set-

ting aside the inquisition. In re

I Jewell, 298
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INSOLVENT COBPOEATION.

1. The indebtedness of the Wes* Line

Kailroad Company being more than

double its assets; there being no
income to meet the expense of the

necessary repairs ; its property

being of such a character as mate-

rially to deteriorate in value pend-

ing a protracted litigation ; and it

being clearly for the interest of all

concerned in the property that it

should be sold as early as possible,

and almost all of the first mortgage
bondholders represented by the

trustees asking for the sale, the

road and its franchises were ordered

to be sold by the receiver, pending

proceedings for foreclosure by trus-

tees for the first mortgage bonilhold

ers, which disputes about the extent

and validity of the mortgage lien'

threatened greatly to delay. 3Iid-\

dkion V. We&t Line B. R. Co., 2691

2. The property was directed to bej

sold free from all encumbrances,

except a mortgage held by the

public school fund of the state on

lands under water. lb.

3. The power of this court to sell the

property of an insolvent corpora-

tion, free from encumbrances, {Nix.

Dig. 409, | 24,) is not abridged by

the dispute as to a mortgage being

in reference to the extent to which
it is an encumbrance, and not dis-

tinctly and solely as to its legality

or validity ; the legislature intend-

ed to include cases in which the

objections are to the extent of the

lien alone. lb.

INTEREST.

On a contract which provides for the

payment of interest, but fixes no

rate, the law fixes it at the legal

rate. Bowne v. Bitter, 456

See AccoiTNT, 2, 3.

INTERPLEADER.

1. In cases of adverse independent

titles, the party holding the prop-

erty must defend himself as well as

ne can at laAV, and he is not entitled

to the assistance of a court of
equity, for that would be to assume
the right to try merely legal titles

upon a controversy between difler-

ent parties where there is no priv-

ity of contract between them and
the third person who calls for an
interpleader. Bank of Morristown
V. Bininger, 345

, A bailee is not entitled to call upon
a party to interplead as to the right
to the property, on the ground that,

as to such party, he is a stakehold-
er or trustee, when, at the time of
the bailment, the party was un-
known and had no connection
with the transaction, and if his
claim respecting the property is

true, the bailee's possession of the
property, if not tortious at its in-

ception, became so after demand
and refusal to deliver it. lb.

ISSUE.

See Condemnation of Lands, 2.

New Trial.

JUDGMENT.

See Assignee.
Corporation, 5.

Debtor and Creditor, passim..

Injunction, 6-8.

Jurisdiction, 10.

Mechanics Lien Law, 3.

JUDGMENT CREDITOR.

A foreign judgment creditor who haa
obtained no judgment in this state,

and has no attHchment or other

lien upon his debtor's lands here,

cannot maintain a suit to subject

such lands to the payment of his

debt. Davis v. Dean, 436

See Right to Redeem, 4.

JURISDICTION.

1. A defence based on matter of fact

as to liability to pay interest on an
award on proceedings to condemn
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land for a railroad company, avail-

able on a trial by jury, but is to

which no evidence was offered, nor

any request made to the judge to

admit any evidence respecting it

—

though he directed the jury to find

against the defendant as to the in-

terest, which direction was consid-

ered and sustained, and the lia-

bility specially found against the

defendant on review by a court of

law of competent jurisdiction, can-

not be made the ground of relief

in a court of equity. Mettler v. E.

& A. B. R. Co., 65

2. Where all the parties are before

the court, under a bill filed by the

executors for a construction of the

will and for directions, the ac-

counts may be settled here. You-
matis V. Youmans, 149

3. Where a controversy is already

before this court, and the whole
matter may be adjusted here, and
in justice to some of the parlies to

it, ought to be disposed of liere,

jurisdiction will be retained. Mos-
ser V. Mining Co., 200

4. Where the effect of the dissolution

of an injunction will be to permit
the defendants to proceed at law,

to enforce their claim against a

fund in controversy, and to compel
the holders of the fund, in order
to protect themselves against loss

from conflicting claims, to seek the

aid of this court, the injunction

will be retained. lb.

5. This court has the power to con-

trol, in a suit between trustees for

different creditors, the sale of prop-
erty conveyed and mortgaged to

them as security for debts due
such creditors, in such manner as

to protect the equitable rights of
all parties in interest, so far as it

may be done without prejudice to

. the rights of any. But its exercise
rests in sound discretion ; it should
be only for cause. Duncan v.

Grafflin, 228

6. Where municipal authorities are
constituted, by charter, the judges
of the necessity of the extension of
a street, this court will not, in the

Vol. xr. 2

absence of all allegation of fraud
or evil practice, gainsay or retiew
their conclusion. Sugar Ref'g Co.
V. Jersey City, 247

7. But, however necessary the work,
and however conducive to the pub-
lic advantage, if it is proposed to
execute it in disregard or contra-
vention of constitutional rights,

the duty of this court is obvious,
and will be discharged. lb.

8. Where an injury results from the
default or misconduct of a receiv-
er, appointed by a court of equity,
while acting under the color of the
authority of the court—there being
iio dispute as to the power of the
court to make the order under
.yhich he claims to have acted

—

the court may, in its discretion,

<nther take cognizance of the ques-
tion of the receiver's liability and
determine it, or permit the ag-
grieved party to sue at law. Klein
v. Jewett, 474

9. But if the power of the court to
make the order is disputed, the
court then has no choice : it must
assume exclusive jurisdiction, and
inhibit the aggrieved person from
seeking redress against the receiver
in any other tribunal. lb.

10 The general principle is, that the
judgment of a superior court can-
not be impeached collaterally for
want of jurisdiction over the par-
ties to it. McCahill v. Life Ass.
Society, 531

See Account, 4.

Corporation, 5.

Deficiency (Bill to Compel
Payment op), 4.

Injunction Bond, 1-3.

Title (Suit to Quiet), 4.

LACHES.

See Practice, 3.

Kailroad Company, 4.

Kesulting Trust, 3, 5.

LANDLORD AND TENANT.

See Lessor and Lessee.
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LEASE.

See Lessor and Lessee.

LEASEHOLD INTEREST.

See Mortgage, 2, 3.

LEGACY.

1. Under the eighth section of the re-

vised act concerning legacies, (Rev.

Stat, 1874, p. 439,) it is discretion-

ary with the executor whether he

will require security before paying
over to a legatee the amount of a

bequest for life or years. In re Ry-
erson's Executors, 43

2. Where a testator gives to a legatee

for life the absolute possession and
control of the fund, the executors

may pay it over without requiring

security. lb

3. The rule with regard to bequests

made in the form of a general \e

acy, and of pure botmty, where
there are no expressions in the

will, or inferences to be drawn
therefrom, manifesting an inten-

tion to give them priority, is that

in the event of a deficiency to pay
them in full, thev shall abate rata

bly. Titus? Adm'r v. 2Mus, 111

4. The presumption in such cases is,

that the testator intended that all

the legacies should be paid equal

ly. Such presumption of intended

equality will not be repelled by
any ambiguous expressions in the

will, but must be allowed to pre-

vail, unless the will contains une-

quivocal evidence of the testator's

intention to give some of the lega-

tees a preference in case tiie fund
should be found insufficient to pay
all. lb.

5. There are exceptions to the rule,

but the burden of proving that a

legatee is entitled to priority is

upon the party seeking it, and the

proof must be clear and conclu-

sive, lb.

6. Neither relationship of certain leg-

atees to the testator, nor a provi-
sion against lapse as to their lega-

cies, nor a direction that all the

legacies shall be paid " in the or-

der in which they are stated in the
will, and out of the first moneys
that shall come into the executor's

hands, after payment of debts and
funeral expenses," where the testa-

tor contemplated that there would
be a residue after payment of all

the legacies in full, constitute any
ground for preference. lb.

LEGATEE.

See Legacy.

LEGISLATIVE POWER.

See Navigable Waters, 2.

LESSOR AND LESSEE.

1. Where a landlord, by his acquies-

cence in his tenant's dilatoriness

in the payment of rent, has induced
the tenant to believe that strict ob-

servance of his covenant to pay the

rent at the times specified in the

lease will not be required of him,
equity will not permit the land-

lord to enforce a forfeiture, where,
under the circumstances, it would
be inequitable, and full compensa-
tion can be made to the landlord

for the tenant's default. Thropp v.

Field, 82

2. Where a lessor is bound by his

lease to furnish, at his expense, the
necessary power, as furnished at

the execution of the lease, for the

lessee's machinery in the demised
premises, and a blast was necessary

to his forges, and was actually sup-

plied when the lease was made, and
for several years previously, from
machinery on the lessor's premises,

so essential an incident will be con-

sidered as passing by the lease,

and not to have been held by the

lessee under a mere license, revo-

cable at the will of the lessor. lb.
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LICENSE.

See Lessor and Lessee, 2.

LIEN.

See Fund in Court, 4.

Priority of Lien.

LIEN FOR PURCHASE MONEY.

1. A vendor's lien for-purchase money
will prevail even against a pur-

chaser for valuable consideration

from his grantee, with notice of

the lien. Corlies v. Howland, 311

2. It will also prevail against those

who take title by act or operation

of law from such grantee, without
notice; in such case the assignee

holds subject to the equities exist-

ing agaiust his grantor. lb.

3. A waiver or relinquisliment of the
vendor's lien may arise from the

character of the security accepted
by the vendor for the purchase
money ; but there must be proof
in the nature of the security ac-

cepted, evincing an intention by
the vendor to waive the lien. Jb.

4. The acceptance by the vendor of
the purchaser's note for purchase
money, is not a waiver of his right
of lien upon the land, conveyed,
at the purchaser's request, to a
third party. lb.

MARRIAGE.

1. A single man, in lawful arrest

under a bona fide regular proceed-
ing in bastardy on the examina-
tion of a single woman, who chooses
to marry her as a means of avoid-
ing the legitimate consequences of
the proceeding, will not be permit-
ted to relieve himself of tlie obli-

gations which he thus assumes, on
the ground that at the time of the
marriage he was under duress by
virtue of the arrest. Sickles v.

Carson, 440

2. In a suit-to annul the contract of

marriage, it must appear to the
satisfaction of the court that the
complaint is not made by collusion

for the purpose of annulling the
marriage, but, in truth and good
faith, for the cause alleged in the
bill. lb.

MARRIED WOMAN.

1. The act of 1852 gave to married
women only thejus tenendi of their

property, not the jus disponendi.

Vreeland's ExWs v. Ryno's Ejfr,

160

2. A married woman has no power,
under the act of 1S64, to dispose
by will of any interest to which
her husband is, at her death, enti-

tled by law in her real or personal
property. After her death he may,
as her administrator, reduce to pos-

seasion her choses in action not
reduced to possession in her life-

time, lb.

3. A will of a married woman living

separate from her husband, but

made without his consent or knowl-
edge, bequeathing to another a

legacy not received by her, nor
reduced by him to possession

during her lifetime, is of no effect

as against the husband. He, there-

fore, and not her executor, is enti-

tled to receive the legacy. His
rights are not forfeited by his adul-

tery or desertion of his wife. lb,

4. The proceeds of sale by a married
woman of her contingent dower in

her husband's lands, are regarded
in equity as her separate estate,

and will be secured to her against

her husband and his creditors.

£eals' ExW v. Storm, 372

5. Real estate purchased by her with
such proceeds, she has a right to

hold as against her husband and
his creditors, and equity will pro-
tect it. lb.

6. Under the act of 1864, the will of
a married woman is valid without
her husband's assent, except as to

his legal rights in her property ;
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with his assent, it is absolutely

valid. lb.

7. The assent by a husband to his

wife's will is an effectual waiver of

his claim to her property after

decease, a renunciation of his re

served rights, and is conclusive not
only against him, but against his

creditors also. lb

8. No estate of a, feme covert passes by
her deed without the statutory ac-

knowledgment. Thatacknowledg
ment must be made in all cases,

whether the conveyance is of her

own separate estate, or of the lands

of her husband. Marsh v. Mitchell,

497

9. The certidcate of the oflBcer taking

the acknowledgment simply makes
a prima facie case that the require-

ments of the statute were complied
with; tiie truth of the certificate

may be disproved. Jb.

10. A married woman, in taking a

conveyance of lands encumbeied
by a mortgage, can make a valid

contract to assume the payment of

the mortgage in payment of the

purchase money, on which she can

be held for deficiency by the mort-

gagee. Huylei-'s Ex'rs v. Atwood
504

ll.Tlie words "gift" and "grant,"
in the 3d section of the married
woman's act, are not used in a

purely technical sense, but were
intended to embrace all modes of

acquiring land by deed. Siie

ca[):tcity to purchase laud, to take

title in her own name, and to hold
it as her separate property. lb.

12. A.feme covert has capacity to make
all contracts necessary and con-

venient to her as the owner of

goods or lands ; but she has no
power to incur obligations as a
person sui juris, where the purpose
of the contract is neither to benefit

her or her separate estate, lb

See Husband and Wife.
Parties, 2.

MASTER'S EEPORT.

1. Where a defendant is entitled to
notice of proceedings before a mas-
ter under an order of reference, a
rule nisi to confirm the master's
report should be taken. Miller^a
Adm'x V. Miller, 423-

2. The complainant took no rule nisi
to confirm the master's report, but
gave notice to the defendant's so-
licitor of the filing of tlie report ;^

exceptions were filed, but not with-
in eight days from the time of ser-
vice of the notice ; motion to strike
out exceptions on that account,
refused. jb^

3. In such case, either party might
set down the exceptions for hear-
ing, lb,

4. Objections to a report, that the
master has sent up no evidence in
support of his finding as to certain
matters of fact, should be brought
before the court by motion to re-
fer the report bacl^ to the master
on those points, or that he
send up the evidence on which his
report in those respects is based.
Such objections are not the subject
of exception. /6,

See DivoBCE, 7.

MECHANICS' LIEN.

See Mechanics Lien Law, 4, 5.

7,8,9.
Priority op Lien, 1.

MECHANICS LIEN LAW.

1. The excavation for the foundation
is

_

" the commencement of the
building," within the meaning of
the mechanics lien law. Life
Insurance Co. v. Rowand, 389

2. This excavation is the constructive
notice intended by the legislature
to all who might propose either to
purchase or to acquire liens upon
the property

; and it makes no dif-
ference that the excavation is made
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by the owner himself, or under his

direction, and not under a contract.

lb

3. The mechanics lien law does not,

in terms, authorize a judgment
against the building and land

where there has been actual ser-

vice (as contradisLinguislied from

legal service) of the summons, but

it does so by necessary implication,

and the obvious and undeniable

necessities of construction ; hence,

a judgment against the land, en-

tered in a suit u{)on a lien claim,

is not rendered invalid by reason

of actual service of the summons

;

and special fieri facias issued

thereon is lawful. lb.

4. A mortgage, recorded on the 13th

day of May, 1870, was not deliver-

ed until the 7th of June following,

which latter date was held to be

the date of its registry. A build-

ing was commenced on the mort-

gaged premises on the 28th of the

s:ime month of May. Lien claims

were filed therefor, and judgments
obtained on suits commenced
thereon. Held, that the lien claims

not filed until more than a year

after the recording of the mort-

gage were not postponed to the

encumbrance of the mortgage by
the 11th section of the lien law,

(as it stood when the claims were
contracted,) which limited the lien

to the estate which the owner had
within one year before the filing of

the claim. lb.

5. An architect, who draws the plans

and superintends and directs the

construction of a building, has a

valid lien for his services. lb.

6. The service of summons on a lien

claim was defective. A new sum-
mons was issued more than a year

after the furnishing of the labor

and materials. Held, the service

of the new summons was valid and
effectual, and the claim good. lb.

7. Notice by a workman or material-

man, given pursuant to the require-

ments of the third section of the

mechanics lien law, operates as an

assignment of the debt due from

the owner to the contractor under
the contract, to the extent of the
amount due from the contractor to
the workman or materialman.
Wightman v. Brenner, 489

. Notice given pursuant to the third
section not only gives the work-
man or materialman a right of
action against the owner if he im-
properly refuses to pay, but he
thereby acquires a right to the debt
due to the contractor under the
contract, which a court of equity
will enforce by staying the collec-

tion of a judgment recovered by
the contractor against the owner,
and ordering the money paid into

court that it may be paid to those
who are entitled to it. lb,

9. In a suit by the contractor against

the owner, the owner is not en-
titled to credit for the sums due to

the workmen and materialmen
who have given notice pursuant to

the third section, unless he has
made payment, the statute only
authorizing a deduction when pay-
ment has been made. lb.

MISJOINDER.

See Practice, 1.

MISTAKE.

1. Courts of equity will relieve against
mistake, and will correct and re-

form deeds and instruments of the
most solemn character to grant
such relief. But when relief is

sought from deeds or other writings,

the mistake must be clearly proved.
Burgin v. Oiberson, 72

. Relief will not be afforded in

equity on the ground of mistake,

where the defendant's liability is

the result of pure carelessness.

Voorhis v. Murphy, 434

See Deed, 6.
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MOKTGAGE.

1. A payment by a mortgagor to the

holder of the mortgage in suit,

made and received as a premium
for an extension of the time for pay
ment of the principal of the mort
gage, should be credited on the mort-

gage as of the time when the pay-
ment was made. Laing v. Martin, 93

2. A mortgage of a leasehold interest

is within the provisions of the
" act to register mortgages." To
such a mortgage, the " act con-

cerning chattel mortgages " does

not apply ; that act has reference

only to chattels personal. Decker
V. Clarke, 163

3. Hence, a claim of want of notice

for failure to comply with the
requirements of the " act concern-
ing chattel mortgages," cannot
avail a purchaser of the leasehold

interest at a sale under execution
issued on a judgment recovered
subsequently to the registry of the

leasehold mortgage. lb.

4. A deed sought to be declared fraud-

ulent upon a creditor's bill, held,

to have been a mortgage. Inade-
quacy of consideration, therefore,

of no moment. Hudnii's Adm'rs
V. Tomson, 239

5. The mortgagee having conveyed
his interest before the bill was
filed, no decree can be made
against him. lb.

6. Nor can a decree be made against

his grantees, who are not parties

to the suit. lb.

7»A mortgage given to a bank to

secure payment of $10,000 in six

months, contained a proviso as

follows :
" This mortgage being

given to secure whatever amount
of indebtedness may at any time
hereafter exist from the said John
Byard to The First National Bank
of Paterson," <fec. Held, that the
mortgage was not restricted by the
proviso to the indebtedness of the
mortgagor to the bank arising

from direct dealings between them,
but was security also for the

amount of notes made by the

mortgagor to the order of a third

person, and by him endorsed to

the bank and discounted for him.
£ank of Paterson v. Byard, 255

8. A purchaser at a receiver's sale of

a railroad, who, on the ground of

the interest thereby acquired, was
admitted a defendant in a suit to

foreclose a first mortgage on the
property of the railroad, but with
the right only to appear at the
taking of the account of the
amount due on the mortgage, and
to be notified of the taking of the
account

;
(a decree had been made,

that the complainants were enti-

tled to a sale of the mortgaged
premises, to pay the amount due
thereon ;) but who, before the mas-
ter's report was made, had lost all

his interest in the mortgaged
premises by reason of sale thereof

under foreclosure of a second mort-

gage, has no interest in the suit to

entitle him to have the final de-

cree therein opened, and the exe-

cution set aside, because he was
not notified of the taking of the-

account. Ward v. Montclair Rail-

way Co., 260-

9. Any interest such person might
have by reason of his ownershi p of

any bonds secured by complain-
ant's mortgage, can be protected

by proceedings to prevent injustice

in the distribution by the trustees

of the proceeds of sale. lb.

10. A mortgage recorded, but held
by the mortgagor ready for deliv-

ery when he should obtain a loan—held, not to have been recorded
so as to be notice as against lien

claimants, until the day when the

loan was made and the mortgage
delivered. Life Ins. Co. v. JRowand,

389

11. The advancing of the money by
the mortgagee upon a mortgage
recorded before its delivery, will

not be held to relate back to the

date of the execution, acknowledg*
ment, or registry of the mortgage,
where the rights of encumbrancers
have intervened, in the absence of

any antecedent agreement for the
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loan, and where the making of the

loan was not in any wise depend
ent on the fact of the registry of

the mortgage. lb

12. The holder of a second mortgage
upon part of the premises embraced
in a first mortgage, upon the re-

maining part whereofanother holds

a second mortgage, is entitled to

have the two parcels sold sepa^

rately, under proceedings to fore-

close the first mortgage, where it

can be done without prejudice to

the rights of the complainant. If

so sold, the proceeds of the sale

of each parcel must pay their due
proportion of the amount due on
the first mortgage, and costs. Pan-
coast V. Duval, 445

13. A secret arrangement by a debtor,

who compounds with his creditors,

to pay one more than he does the

others, is a fraud upon the others

;

and a mortgage given to carry

out such an arrangement is void.

Feldman v. Gamble, 494

14. If the consideration of a mortgage
is made up of several distinct trans-

actions, some of which are illegal,

and that part of the consideration

which is legal can be separated,

with ease and certainty, from the

illegal, the mortgage may be held

valid for that part of the consider-

ation free from illegality. lb.

15. A defendant attempting to nullify

his own mortgage having the sup-

port of a just debt for its consider-

ation, recorded the day after its exe-

cution, on which the interest has

been regularly paid, semi-annually,

for two years, on the ground he was
induced to execute it by a promise
that it should not be recorded, nor
have eflFect as a mortgage, and he
would never be required to pay it,

must produce sufficient proof to put

the mind of the court at rest on his

right to have the deed nullified,

Marsh v. Mitchell, 497

16.A mortgagor cannot defend against

his own mortgage, on the ground
that it was obtained under fraudu-

lent promises of his agent, unless

he shows collusion between the

agent and the mortgagee. 76.

17. A mortgage was given by a rail-

road company to trustees to secure
certain bonds, one of the terms of

which mortgage being, that if the
principal or interest should not be
paid at the times stated, the prin-

cipal sum secured by the mortgage
should become immediately due
" at the election of the trustees."

Held, a subsequent act of the legis-

lature could not authorize a sale of

the property, free from this mort-

gage, the trustees not having exer-

cised such election, and the mort-

gage moneys not being due. Itan-

dolph V. Middleion, 543

18. A usurious mortgage may, by
the act of the parties to it, be so

purged of the illegal taint, that

it will stand as a legal security

against the mortgagor and all per-

sons subsequently acquiring an in-

terest under him. Warwick v.

Dawes, 548

19. Such purgation would not affect

an existing second mortgage ; but

where the holder of such second
mortgage foreclosed it, making the

first mortgagee a party, and treat-

ing the first mortgage as valid, and,

at the sale, the property was sold

subject to such first mortgage, held,

that the purchaser at such sale

could not set up the original usuri-

ous taint against such first mort-
Ib.

See Bona Fide Purchaser.
Building and Loan Associa-

tion, 3, 4.

Chattel Mortgage.
Debtor and Creditor, 14.

Fixtures.
Forfeiture.
Insolvent Corporation.
Married Woman, 10.

Mechanics Lien Law, 4.

Practice, 18, 19.

Priority of Lien.
Railroad Company, 2-5, 7.

Right to Redeem.
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MORTGAGEE AND MORT-
GAGOR.

See Bona Fide Purchaser.
Chattel Mortgage.
Mortgage, 1, 5, 11, 12, 16, 19.

Right to Redeem.

MUNICIPAL AUTHORITIES.

See Injunction, 14.

Jurisdiction, 6.

NAVIGABLE WATERS.

1. The complainants seek to restrain

the municipal authorities of Jersey

City and others, from building a

bridge or viaduct, in extension of

Washington street, in that city,

across a tide-water passage-way,

tlirough which they claim the

right, by private grants, and as

riparian owners under grant from
the state, of free and uninterrupted

communication. In 1863, The
Morris Canal and Banking Com-
pany and The Central Railroad
Company granted to complain-
ants' grantors a passage-way for

the navigation of vessels to and
from a certain block of land and
the channel of the Hudson river,

by a canal one hundred and fifty

feet wide, from said block to the
basin of the canal company, and
a convenient passage-way across

the same to said channel. In
1867, tlie state granted to the canal

company all its right, title and in-

terest in certain land covered with
water, including that over which
was the water passage-way granted

by that company to complainants'
grantors. This grant was upon
the express condition that, for the

purpose of preserving a water
basin, &c., and of leaving open, in

the premises thereby granted, a

public navigation for all vessels to

and from the Hudson river and all

waters west, &c., the canal com-
pany should forever keep open
certain existing gaps, one hun-
dred and fifty feet in width, and
like gaps, of like width, in any
etructure to be erected on the prem-

ises tliereby granted, for free pub-
lic navigation between above
points. This grant provided for

the free acce^^s, through this pas-

sageway of all owners and occu-

pants of shore property lying
north and west of the property
described in the grant. Among
these were the complainants.
Other conveyances were made to

the complainants, but by none of

them did they acquire any title to

the land whereon the abutments,
or the central pier of the proposed
bridge, are to stand. On bill to

enjoin the erection of a bridge
over the tide water passage-way,
held—
1. The complainants' claim is to

an easement only ; and whether
the right of passage granted by
The Morris Canal Company to the
complainants' grantors, or that
which was secured to the shore
owners by the act of the legisla-

ture of 1867, be considered, the
easement is a public one.

2. The purchase by the canal com-
pany, under the act of 1867, so far

and only so far as necessary for

the grant of the water passage-

way, which, without title, the canal
company had granted in 1863,

enures by estoppel, as against

them, to the benefit of the com-
plainants.

3. The right of passage-way thus
granted was a public right, and
the efiect of the grant was, and is,

merely to prevent the canal com-
pany and their grantees from in-

terrupting or interfering witli that

right as secured by the agreement,
and to compel the company, as be-

tween them and the complainants,
and their grantees entitled to the
benefit of the agreement, to main-
tain the passage-way. It was
the public right of navigation,
guaranteed, to a limited extent, to

a shore owner, against destruction

or obstruction by the grantee of

the state, as owner of the land
between high and low water marks.
4. The right secured to the com-
plainants as shore owners, by the
act of 1867, was the public right,

the common right of navigation,
which the legislature intended to

secure to the shore owners, against
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the acts of the canal company, or

its grantees.

5. The legislature did not intend,

by that act, to grant any new
right, or to increase an existing

one, but merely to secure the en-

joyment of an existing public right.

Sugar Ref'g Co. v. Jersey City, 247.

2. The legislature has the power to

authorize the construction of a pub-
lic work which will interfere with
the enjoyment of a public right

of navigation, and that without
providing for compensation for

the injury. lb.

NEGLIGENCE.

See Kailroad Company, 10, 11, 12.

NEW TRIAL.

1. In the trial of an issue directed

under a bill filed to quiet title, to

inquire and determine whether the

defendant had any such estate or

interest in the property as was
claimed by him, the defendant is

bound by the title set up in his

answer; and if he then claims

under a title substantially different,

and objection is made, a new trial

will be granted as a matter of

course, if the verdict be in his

favor. Powell v. Mayo, 120

2. It may also be cause for granting
a new trial, if the complainant is,

on the trial of the issue, surprised

by the claim of the defendant to

title under an instrument, or from
a source, not stated or referred to

in the answer. 16.

8. But if there be no objection to the
production of the evidence or to

the claim at the trial, and there is

no allegation of surprise, there
would seem to be no good reason
for ordering a new trial merely
because the title proved, differs,

though it may be radically, from
that set up in the answer. lb.

4. Where a different title is estab-

lished in favor of the defendant at

the trial, from that set up in his

answer, if no objection was made

at the trial, and no surprise is

alleged, and it appears that justice

will be done by establishing the
title proved at the trial, it is com-
petent for this court to direct an
amendment of the answer, if neces-

sary to conform to the finding of

thejury. The court is not restricted

to a decree in favor of or against

the title set up in the answer, lb.

5. A new trial was ordered, because
the verdict was clearly against the
weight of evidence. lb.

NOTICE.

See Condemnation op Lands, 4, 5.

Mechanics Lien Law, 2, 7, 8.

Mortgage, 3, 10.

Purchaser, 1, 2.

ORAL ADMISSIONS.

See Resulting Trust, 2, 4.

ORPHANS' COURT.

<See Trust and Trustee, 3, 5.

PARENT AND CHILD.

See Agreement, 1, 2.

PAROL CONTRACT.

. A parol contract to purchase land
at sheriff's sale for the benefit of a

defendant in execution, and that he
shall be entitled to the advance
realized on a resale of it, or that

he shall have a conveyance of it

on reimbuising the purchaser, will

be enforced in equity, even if free

from fraud, unless the statute of

frauds is properly invoked by
pleading, to nullify the contract.

Dodd v. Wakeman, 484

. And even in a case where the pur-
chaser seeks the protection of the
statute of frauds, if it clearly ap-
pears he has made use of such con-

tract, or any other contrivance, to

obtain the property sold under exe-
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cution for an inadequate price, or

to the oppression of the defendant
in execution, a court of equity, in

the exercise of its legitimate func-

tions, must grant relief. lb.

3. A parol agreement by a grantee
to pay a mortgnge on tlie premises
conveyed to him, is valid. Huy-
ler's E^rs v. Atwood, 504

PAROL PROOF.

See Resulting Trust, 2.

PARTIES.

1. The guardian of a party defendant

declared a lunatic after the bill

was fileJ, should be made a party

to the suit. Search V. Search, 110

2. To a suit brouglit by a married
woman for relief in respect of her

separate estate, her husband is not

a necessary or proper party com-
plainant with her. Tantum v.

Coleman, 128

See Condemnation of Lands, 4.

Corporation, 4.

Deficiency, (Bill to compel
payment of,) 2, 5, 6.

Pleading, 3.

Practice, 13, 18, 19, 23.

Title, (Suit to Quiet,) 1.

PARTITION.

1, Where a partition is made upon
wrong principles, or in disregard

of the rights of the parties, or

where there is a great and evident

inequality in the division, the re-

turn of the commissioners will be

quashed. Haulenheck v. Oronk-

right, 159

2. Equal partition among all the own-
ers, of each parcel, is not required.

And a partition so made, without

necessity, and practically destruc-

tive of the value of the parcel di-

vided, will be set aside. lb.

PARTNER.

See Partnership.
Practice, 9.

PARTNERSHIP.

1. Where, upon the dissolution of a
partnership, its members form new
firms, under agreement to apply
the partnership assets in their

hands to the payment of the debts

of the old partnership, and one of

the firms converts to their own use,

or misappropriates such assets, or
their conduct induces the conclu-

sion that they have been or are
likely to be untrue to the trust so
reposed in them, the court will

take the partnership assets out of

their hands and place them in

those of a receiver. Coddington v.

Tappan, 141

2. In such case there must be evi-

dence of bad faith on the part of

such firm before the court will ap-

point a receiver ; mere loss of con-
fidence in them is not sufficient. lb.

3. Though a firm, (successors to a dis-

solved partnership,) disregarding

the known rights of a member of

the dissolved firm, have taken into-

their possession property in which
he was, as they knew, interested,

and have treated and dealt with it

as their own, yet the court requires

that the best means available of

arriving at the amount with which
the new firm should be charged,
should be employed. The means
employed by the receiver held not

satisfactory. Miller v. Howard, 16&

PAYMENT.

See Appropriation of Payments,
Building and Loan Associa-

tion, 1, 4.

PLEADING.

1. The fair and reasonable intend-

ment of an allegation in a bill to

foreclose a chattel mortgage, that

the mortgagor resided in a certain
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county at the time of giving thel

mortgage, is, that he still re-

sided there at the time of filing the

copy as required by the "act con-

cerning chattel mortgages," and,

relieves the bill from liability tol

demurrer, because it does not

thereby appear that the county in

which the copy was tiled is the

county in which the mortgagor
then resided. Gregory v. Cable,

178

2. An averment of the filing of the

copy, " together with a statement

of the amount claimed thereon, as

provided by statute for the renewal
|

of chattel mortgages, is a suffi-[

cient averment of compliance with

the provision of the act requiring

the tiling of a statement exhibiting

the interest of the mortgagee in the

property therein claimed by him
by virtue thereof. lb.

3. To a suit to foreclose a chattel

mortgage, the mortgagor of the

holder of another mortgage on the

property is not a necessary party.

lb.

4. The complainant must stand upon
the case made by his bill. Even
under a prayer for general relief,

no decree can be made on proofs

entirely outside of the pleadings,

on a case not made or contem-
plated by the bill. Fi-ancis v. £er-
irand, 213

6. If a suitor makes one case by his

bill, and proves another, he must
obtain leave to amend, or fail.

Midmer v. Midmei-'s Ex'rs, 299

6. To avoid a deed of a married
woman for want of acknowledg'
ment of the statutory facts, the de
fence must be set up in the answer
Marsh v. Mitchell, 497

See Divorce, 4, 5.

POWER TO SELL.

iSee Will, 4.

PRACTICE.

, An objection on the ground of
misjoinder of oomplainants, can-
not prevail at the final hearing.
Lyman v. Place, 30

. Where the answer fails to disclose

the true character of the business
engaged in—whether it was, in

fact, such as the defendant might
carry on without breach of his cov-

enant, or whether it was so only
colorably, the injunction will not
be dissolved upon the answer, but
will be retained till final hearing.
Richardson v. Peacock, 40

. It is sufiicient excuse for laches in

not applying for leave to amend an
original bill to bring into court a
necessary party, till the hearing
upon bill, answers, and supple-

mental bill filed for the purpose of

bringing in all parties then thought
necessary, that counsel supposed
no amendment was necessary, and
the court will not, as of course,

dismiss such original bill, but may
permit the complainant to proceed
thereon. Stover v. Wood, 56

4. Evidence of fraud taken under the

original bill, is inadmissible as to

defendants brought in by supple-

mental bill only cliarging them
with a knowledge of the pendency
of the original suit. lb.

5. Where the case made by the sup-

plemental bill cannot stand as

against defendants thereby made
parties, without the evidence under
the original bill which is inadmis-

sible as to them, and no advantage

can accrue to complainants from

the supplemental bill, the new de-

fendant will not be required to

answer it, but the bill will be dis-

missed, lb.

6. Where any of the matters charged

in the bill, and which are an es-

sential part of the complainant's

equity which entitled him to an
injunction, remain unanswered,

the injunction will not be dissolved

on the hearing upon bill and
answer. Kuhl v. 3Iartin, 60
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7. Where the right to an injunction,

issued upon filing the bill to re-

strain a horse railroad company
from laying, under grant by muni-
cipal authorities, a track alongside

complainants' track in the street

of a city, which had been in com-
plainants' possession, to which they

claimed title by grant, and on
which they had maintained their

track for more than twenty years,

depends upon whether the grant

from the owners of the land under
which complainants claim title,

was prior to the dedication of the

street by such owners to public use,

and the agreement for dedication

itself, gives color at least to com-
plainants' claim, the injunction

will not be dissolved upon the

hearing upon the bill and answer.

C. & A. B. B. Co. V. Atlantic City

Pass. B. B. Co., 69

6. An injunction will not be dissolved

upon an answer only partial and
equivocal. It was modified in

this case, to permit the debtor to

make a conveyance of the prop-
erty in pursuance of an existing

contract. Woodruff v. Bitter, 86

9. A defendant who has permitted a
bill for account against himself and
his partner to be taken as confessed
against him, cannot question his

liability to account, by exception
to a master's report, which, pursu-
ing the order of reference, holds
him liable to account. Miller v.

Howard, 166

10. A defendant required to abide by
the case made in his answer, and
not permitted to take advantage of

I

another case made by the proofs.

Mead v. Coombs, 173

11. Under a formal denial of the
complainants' title, without any
specific objection thereto, the an-'

swer basing the defendant's claim
to title upon a conveyance made
before the judgment and execution
under which the complainant pur-j

chased, and asserting the bona fides

of the conveyance and its com-j
plete validity, the defendant was
not permitted at the hearing, after^

years of expensive litigation in the.

suit, and the taking of a very large

amount of testimony on the subject

of the validity of the conveyance
under which defendant claimed his

title, and a revivor of the suit, by
which the heirs-at-law of the
grantor of the deed to defendant,

who were entitled to the property
if the conveyance in question
should be set aside, had become
the complainants in the suit, to

avail himself of an alleged defect

in the original complainant's title,

by reason of the execution under
which he purchased being issued

in the name of the judgment debtor
after his death ; that fact not being
charged in the answer, but only
brought out in the evidence, and
the new complainants being not
only devisees of the original com-
plainant, but also the heirs-at-law

of the grantor. lb.

12. When a cause is set down for

hearing on bill, answer and repli-

cation, the answer is to be taken as

true in all matters responsive to the

bill, but is no evidence of matters

set up by way of confession and
avoidance. Such matter, to be
available to the defendant, must be
proved by testimony. Van Dyke
V. Van Dyke, 180

13. An objection to the competency
of the complainant to maintain his

suit by reason of his failure to join

with him an alleged necessary

party, cannot avail a defendant
who has proceeded to hearing upon
bill and answer without making
proof of the interest of such party

in the subject matter of the suit.
^

lb.

14. It is not, in all cases, requisite

that a person seeking to be made a

party to a foreclosure suit by peti-

tion, should first cause the instru-

ment under which he claims an
interest in or lien upon the mort-

gaged premises, to be recorded, re-

gistered, entered, or filed. Kirk-

land's Adm'x V. Kirkland, 276

15. Where the applicant has fully

stated in his petition, his title and
interest, and whence and in what
manner derived, he cannot be de-
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prived of his right to be admitted
a party to the suit because he does
not set out the instrument under
which he claims, at length ; it being
alleged that the complainant holds
the instrument, and refuses to de-

liver possession of it. lb.

16. In such a case a bill, in the nature
of a cross-bill, may be filed to pre
vent the complainant from depriv
ing the claimant, by means of the

foreclosure, of the benefit of his in^

terest. 1 b

17. If the complainant in an equity
suit brought to set aside a convey-
ance of land, dies, leaving a will

devising the land in controversy,

and the devisee seeks to revive the
original suit, he must afford the
heirs-at-law of his testator an op-
portunity to dispute the validity of
the will. For such purpose an
original bill, in the nature of a bill

of revivor, is the appropriate pro-

cess. Lyons v. Van Biper, 337

18. There can be no foreclosure unless
all the parties entitled to the mort-
gage money are before the court.

Savings Bank v, Breese, 453

19. To a suit to foreclose a mortgage
given to A and his wife jointly,

brought by the holder of the mort-
gage under assignment from A's
executor, in which the widow did
not join, the widow is a necessary
party defendant. lb

20. The ordinary method of compel-
ling a purchaser at a sale under an
order of court, who has signed an
acknowledgment of the purchase,
to complete it, is by an order to

show cause why an attachment
should not issue against him as for

contempt. Bowne v. Bitter, 456

21. But the parties in interest may, if

they see fit, file a bill for specific

performance, and sometimes the
court will, itself, in a case of doubt,
and where the ends of justice will
be served by it, give that shape to

the litigation. lb.

22. Such a bill, filed without direction
of the court, is not liable to demur-

rer by the purchaser, on the ground
that there is a more summary
method of compelling him to abide
by his contract. lb.

23. The officer making a judicial sale,

representing all the parties in in-

terest, is the only necessary party
complainant to a bill to enforce
performance of an agreement to

purchase. lb.

24. The rule that, where the answer
fully denies the equity of the bill,

the injunction will be dissolved, is

not inflexible. The dissolution of
the injunction rests in the discre-

tion of the court. In this case,

under allegations of gross fraud,

and of abuse by a son of confiden-
tial relations existing, according to

his own admission, between himself
and an aged mother, in procuring
conveyances of property from her
to himself, with circumstances of

suspicious character, the injunction
was retained till the hearing. 3fu-
lock V. Miilock, 461

25. The aflidavit of a third party, an-
nexed to an answer, cannot be read
upon a motion to dissolve an in-

junction upon the answer, where
the complainant's affidavit alone is

annexed to the bill. lb.

See Amendment.
Contempt, i, 2.

Injunction, 1, 2, 4, 6, 8, 16, 17,
23.

Master's Report.

PREFERENCE.

See Bona Fide Purchaser.
Debtor and Creditor, 1.

Legacy, 3, 4, 6.

PREROGATIVE COURT.

See Account, 4.

PRESUMPTION.

^e Evidence, 2.
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PEINCIPAL AND AGENT.

1. Any advantage gained by an agent,

whether it is the fruit of perfor-

mance or of violation of dnty, be-

longs to his principal. Dodd v.

Wakeman, 484

2. An agent or trustee, undertaking a

special business for another, can-

not, on the subject of that trust,

act for his own benefit to the in-

jury of his principal, lb.

PEIOEITY OF LIEN.

1. The owner of mortgaged premises,

subject to a purchase money mort-
gage given by her, and containing

an agreement on the part of the

mortgagee to release portions of

the mortgaged premises upon the

delivery to her of a new mortgage
or mortgages on the released por-

tions, for such sums as might, in

her opinion, be fairly proportioned

to the whole sum ; such new mort-

gage or mortgages to be the first

lien or liens upon the premises so

to be released ; executed, on the

1st day of Ai)ril, 1873, a convey-

ance of portion of the mortgaged
premises. On the same day, the

})urchaser executed three mort-
gages on the parcel so conveyed,

to secure pari of the purchase
money. These mortgages con-

tained a statement '• given lo secure

the payment of a portion of the

purchase money." The papers
were all lefi in the hands of the

attorney, to be delivered or ex-

changed, and recorded as soon as

a release could be procured from
the original mortgagee of the

premises so conveyed. A final

arrangement for release was made
on the 9th or 10th of July. On
the 11th of July, one of the three

mortgages aforesaid was assigned

to the original mortgagee ; this

mortgage was intended lo be the

first lien on the premises, in accord-

ance with the agreement afore-

said ; and on the 12th of the same
month, a release of the premises
so sold, executed on the 5ih of the

preceding month of May, and left

with the same attorney to be held

until further instructions, was di-

rected to be delivered. The papers
were all put on record at the same
time. Between the 1st of April
and the 12th of July, the purchaser
erected a stable on the lot so re-

leased. The vendor (a married
woman) saw this building in pro-
cess of erection, but gave no con-
sent thereto, nor did she file any
dissent. The original mortgagee
knew nothing of it. Meld—
1. That lien claims for materials

and labor in the construction of

the stable, were prior to the lien

of the mortgage assigned to the
original mortgagee.
2. That the mortgage assigned to

the original mortgagee was given
to secure purchase money, gives it

no priority over the lien claims

;

the liens had attached, and were
encumbrances on the land when
the purchaser took title, and her
mortgage for purchase money was
subject to them.
3. The vendor having filed no no-

tice of dissent, as provided by the
ninth section of the mechanics
lien law, her mortgages are also

subject to the mechanics' liens

;

that they were given fur purchase
money, cannot avail her. Kittredge

V. Neumann, 195

. Under a residuary devise " of all

my estate, real, personal, or mixed,
in fee simple, subject to the follow-

ing annuities to be paid to her out
of my estate during her natural

life," &c., the annuities are a lien

upon the real estate, prior to mort-

gages given by tlie devisee. Wain
V. Emley, 243

. Tlie gift being expressly subject to

the payment of the annuities, the

mortgagee of the devisee can stand
in no better position than the de-

visee herself could, lb.

. The annuitants being all minors,

for aught that appears, when the
mortgages wei'e given, the doctrine

of estoppel has no application. lb.

. Nor is the real estate relieved from
the lien of the annuities, on the

ground that the personal estate was
the primary fund for their pay-
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ment. It does not appear that the

mortgagor had in her hands, at the

time of making the mortgages, any
personal property liable to the pay
ment of the annuities, or that any
personal property remained after

payment of testator's debts. lb.

6. Qucere. Whether, as between the

mortgagee, and a purchaser from
the devisee ofa tract of land devised

to her subject to the annuities, such
purchaser could be required to con-

tribute, proportionally, to the pay-

ment of the annuities, the mort-
gagee having taken his mortgages
after the conveyance of that land,

and with fall notice thereof. lb

7. Decree for the sale of mortgaged
premises, subject to the annuities,

lb.

See Bona Fide Pubchaser.

PROMISE.

See Grant, 11.

PURCHASER

1. Occupancy of land is equivalent

to notice to all persons dealing

with the title, of the claim of the

occupant. Havens v. Bliss, 363

2. If a tenant has changed his char-

acter by having agreed to pur-
chase the estate, his possession

amounts to notice of his equitable
title as purchaser. lb.

3. The plea of purchaser for valua-
able consideration without notice

of complainant's title, must aver
that the person who conveyed or
mortgaged to the defendant was
seized in fee, or pretended to be
seized in fee, and was in posses
sion, if the conveyance purported
an immediate transfer of the pos-

session at the time when he exe-
cuted the purchase or mortgage
deed. Jb.

4. Every man purchases at his peril,

and is bound to use some reasona-

ble diligence in looking to the title

and competency of the seller. It

will not answer to rest upon mere
reputation or belief, unless the

party intends to rely upon his

covenants alone. lb.

. A purchaser under a foreclosure

sale will not be relieved from his

bill on the ground that the title

offered him is defective, such sup-
posed defect arising from an
alleged irregularity in the publica-

tion of the notice, to a non-resi-

dent, of the pendency of the suit.

McCahill v. Life Ass. Society, 531

, The statute directs that a decree
pro confesso may be taken against a
non-resident failing to appear, after

proof of service of the publication

of the order for his appearance, " to

the satisfaction of the Chancellor ;

"

and the order of the Chancellor,

declaring that such publication has

been made to his satisfaction, and
directing a decree, is conclusive

upon the question as between such
non-resident defendant and the

purchaser under the decree. lb.

See Assignee.
Bona Fide Purchaser.
Chattel Mortgage.
Deficiency, (Bill to comfei.
payment of), 1.

Fund in Court.
Mortgage, 19.

Practice, 20, 21.

RAILROAD COMPANY.

1. A railroad company having, by con-

tract, the right to run over the de-

fendants' road upon accounting to

the defendant company by the

15th of each month for the month
preceding, and paying the ascer-

tained balance due defendants

within ten days thereafter, and
being three months in arrears, the

receiver of the defendant road sev-

ered the connection between the

roads. On petition to restore con-

nection, and for damages for inter-

ruption of biisinefis. Held—
1. That, under the circustances,
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the petitioners were not entitled to

relief, on the ground of oppressive

and unwarranted conduct on the

part of the receiver.

2. The court regards, as far as prac-

ticable, the public convenience in

dealing with the lines of public

. travel and transportation, but it

will not disregard or subordinate

to that convenience, the rights of

those by whom those lines are

owned, or who are pecuniarily

interested in them.

3. The failure to enforce strict per-

formance of the contract was not

a waiver of the right to insist

upon it.

4. Under the order appointing the

receiver, a summary method of

relief by petition, or bill, for relief

and injunction, was provided for

in cases of violation of any exist-

ing contract. A delay of twenty-

three days in applying for relief,

and until the severance was actu-

ally made, which whs eighteen days

after notification of such intended

action by the receiver, is fatal to

the claim for damages for inter-

ruption of petitioners' business.

5. Provision made for performance

of the contract on equitable terms.

Rolling Mill Co. v. Erie Hallway

Co., 28<t

2. The New Jersey Southern Eailroad
Company (formerly the Raritan and
Delaware Bay Railroad Company),
under the chartered powers of the

latter company to which they suc-

ceeded, had power when the mort-

gage in controversy in this suit

was given, to mortgage after-

acquired property. Williamson v.

N. J. Southern B. B. Co., 398

3. That mortgage, held to cover rail-

road stock (of another railroad

company) subsequently purchased
by the mortgagors. It was not

necessary to its validity, as to the

stock, that it should have been]

filed in accordance with the pro-j

visions of the " act concerning
chattel mortgages." Ib.\

4. Such mortgage, even if the stock!

is within the act concerning chat-:

tel mortgages, is, as to the stock,

good as against everybody but
those who are hindered or defeated.

lb.

5. The capital stock of a corporation
is not goods and chattels within
the meaning of the act concerning
chattel mortgages. Hence, a mort-
gage of such stock need not be
filed in accordance with the provi-

sions of that act. lb.

6. Where railroad companies were,
by legislative authority, authorized
to consolidate their capital stock,

and by supplement one of them
which had then mortgaged its

after-acquired property was author-
ized, in lieu of consolidation of

capital stock, to purchase the stock

of the other company, and the
purchase, and sale, and delivery

of the stock was actually made for

the purpose of consolidation, and
an actual consolidation of the
roads was in fact made and com-
pletely recognized, the purchase,

and the sale and delivery of the

capital stock was held to be a con-

solidation in accordance with the
provisions of the acts. lb.

7. The covenant for further assur-

ance as to such after-acquired prop-

erty contained in the mortgage,
would be specifically enforced.

Equity would, in such case, supply
all formalities. lb.

8. Under the provisions of the " act

to authorize the formation of rail-

road companies and regulate the

same," prescribing the mode of pro-

ceeding for condemnation of lands

;

upon filing the report of the com-
missioners, and payment of the

amount awarded to the party enti-

tled thereto, or, on their refusal

to accept it, upon payment thereof

into the Circuit Court of the county

where the lands lie, the company
may enter at once into possession of

the land condemned, and proceed

with the construction of their road,

at any time before an appeal is

taken from the report. 31. & S. B.

Co. V. Del. & B. B. B. Co., 464
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9. The fact of the existence of an
appeal, taken after the amount of

the award has been paid into court

and the company has entered into

possession of the condemned prem-
ises, does not deprive the company
of the right to possession until after

the trial of the appeal and pay-

ment or tender (and on refusal,

payment into court,) of the amount
of the verdict of the jury. lb.

10. A receiver operating a railroad

under the order of a court of

equity, stands, in respect to duty
and liability, just where the cor-

poration would, were it opera-

ting the road ; and the question,

whether or nut the receiver is lia-!

ble for negligence, must be tested'

by the same rules that would be'

applied if the corporation was the

actual party defendant before the

court. Klein v. Jewett, 474

11. To permit a train to pass on a

track between a depot and another

track on which a passenger train

was standing while discharging

and receiving passengers, just as

passengers were passing from the

depot to take that train, and across

which track they were obliged to

walk to reach their train, without

any provision having been made
on the part, of the company to

avert danger

—

held, to have been
actionable negligence. lb.

12. ifeZd, that there was no contrib-

utory negligence in this case,'

barring a right of action underi

the sixty-seventh section of the act

concerning railroads. 1 b.

13. The rule, that any person who
goes upon a railroad track incau-

tiously, or without using all reason-
able precaution to escape injury,

assumes the hazard, and if injury

ensues, is without remedy, is to

be applied in determining the
liability of a railroad corporation
where the injury is sustained by a
person while crossing the track on
a public highway ; but it has no
application to a case where, by
the arrangement of the corpora'

tion, it is made necessary for pas-

sengers to cross the track in pass

Vol. XI. 2

ing to and from the depot to the

cars. lb.

14. When a railroad company has
created extra danger, it is bound
to use extra precautions, and the

precautions to be adopted must be
adequate to insure the safety of

every passenger who exercises

ordinary care. lb.

15. The damages and costs, directed

to be paid out of the current earn-

ings of the road; the injuries hav-

ing been inflicted while the road

was under the control of a receiver.

lb.

16. Where a receiver, under the act

of 12th of February, 1874, is_ ap-

pointed in behalf of the public to

operate a railroad, the road so

taken should, as a general rule, be

returned to the company who was

in possession when the receiver

was appointed. L. B. & S.S. R.

Co. V. Sneden, 639

17. The right of possession cannot be

settled between two railroad com-
panies, each claiming such .right,

in a proceeding of this nature. lb.

18. The New Jersey Southern Kail-

road Company had been running

the Long Branch and Sea Shore

Railroad Company in connection

with its own road, when both roads

were taken possession of by a re-

ceiver appointed under the above

act. The Long Branch and Sea

Shore Railroad Company filed a

petition, asking that it might be

permitted to run its own road.

ITe/d—that such petition was
properly denied, it appearing that

the right to the possession of this

road was in dispute between it and

the New Jersey Southern Railroad

Company. lb.

See Condemnation of Lands.
Insolvent Cobpobation.
Mortgage, 17.

RECEIPT.

See Agreement, 1.
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KECEIVER.

See CORFORATION, 3, 5.

Debtor and Creditor, 8.

Fraudulent Conveyance, 5.

Jurisdiction, 8, 9.

Paktnership.
EArLROAD Company, 10, 15, 16,

KEDEEM, (BILLTO.)

The conveyance under which the de-

fendant claimed title, being the re-

sult of persistent eflforts by threats

and persuasion on the part of the

defendant, to induce the grantor to

transfer the property to him, when
the grantor was very old and infirm

from long continued habits of in-

temperance, and in a condition to

cause him readily to yield to such

threats and persuasion, and made
for a consideration far below the

real value of the property, the com-

plainants were permitted to re-

deem. Mead v. Coombs, 173

See Eight to Eedeem.

EEDEMPTION.

See Eight to Eedeem.

EEGISTEY.

See Mortgage, 10, 11.

EELEASE.

The release in question in this case,

held to have been intended to re-

lieve the land from the lien of a

mortgage, and not to remedy a de-

fect in title ; the release purporting

to be a complete release of the

party's right in the premises, with-

out limitation, exception, or reser-

vation, and there being no indica-

tion in the instrument itself that

it was intended merely to remedy

a defect in title, and no evidence

that such defect, in fact, existed.

Claries E^rs v. Stryker, 33

EEPEALEE.

A power given by an act repealed ia

a revision, but which, by the revi-

sion, in the same instant that it

was repealed, was immediately re-

enacted, so that there was never a
moment when the act repealed was
not in force, is not taken away by
the repealer. Middleton v. N. J.

West Line B. R. Co., 269

EESULTING TEUST.

1. A resulting trust can only arise at

the time of the execution of the

deed; it cannot be raised from mat-
ter arising ex post facto. Midmer
V. Midmer's Et^ts, 299

2. Parol proof of oral admissions of

an alleged trustee is admissible,

even after his death, to establish

a resulting trust. But the proof

must be of the most convincing
kind. lb.

3. Delay in asserting the claim is an
important circumstance in deter-

mining whether there is a trust or

not. lb.

A resulting trust cannot be estab-

lished upon oral admissions of the

alleged trustee made more than
fifteen years before the witnesses

attempted to repeat them ; the wit-

nesses having no special interest in

them, and having made no effort to

retain them ; and there being no
confirmatory evidence of any de-

scription, lb.

. A delay of twenty years in bring-

ing suit to establish a resulting

trust, and until after the alleged

trustee is dead ; and when the par-

ties seeking to establish the trust,

in the presence of the alleged trus-

tee shortly before his death heard

his will read, and knew that the

disposition of the land made by
the will was inconsistent with their

claim, and if the claim was en-

forced, it would defeat the scheme
of the will ; is fatal to the suit. lb.

1. The evidence in this case, held to

establish a resulting trust. Havens

v. Bliss, 363
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7. A purchase by a party claiming a
resulting trust, of the property in

respect to which the claim is made,
at a sale under judicial proceed-

ings subsequent to the original!

purchase

—

held, under the circum-|

stances, not to have been inconsis

tent with the claim of ownership.
lb

KEVIVOR.

See Pbactice, 17.

EIGHT OF NAVIGATION.

See Navigable Waters.

EIGHT TO EEDEEM.

1. As a general rule, all persons who
have acquired an interest in the

lands mortgaged, where the mort-
gage is due and liable to be fore-

closed, have ?, right to disengage
the property from all encumbran
ces, when it becomes necessary to

do so in order to make their own
claims available or beneficial.

Bigelow v. Cassedy, 557

2. The junior mortgagee succeeds, by
subrogation, to the rights and inter-

est of the prior mortgagee in the
lands, and the right to redeem a
mortgage does not carry with it the

right to an assignment of the mort-
gage, unless the redeeming party
occupies the position of surety for

the mortgage debt. lb.

3. As to sureties, the right to an as-

signment is limited to such securi

ties as continue to exist and do
not, by payment, become extin-

guished as to the principal debtor.

lb

4. The mere fact that a person occu-

pies the position of a second mort-
gagee, or subsequent judgment
creditor, does not entitle him to re
deem the prior mortgage. Unless
some special equity exists in the
subsequent encumbrancer, the prior
mortgagee has a right to retain his

. security, and may refuse to surren-

der it so long as the mortgagor
does not wish to discharge it. lb.

5. If the second encumbrancer hap-
pens to be in such a position that
he is in danger of losing the bene-
fit <)f his security unless he is per-
mitted to redeem, and the circum-
stances are such that equity would
subrogate him, upon making these
facts known to the first mortgagee,
and making him an uncondiaonal
tender of his money, he would be
put upon his inquiry, and, after
taking a reasonable time to be ad-
vised, his refusal to accept the
tender and deliver up his mort-
gage would be at his peril, lb.

SALE.

See Debtor and Creditor, 1.

Fraudulent Conveyance, 3.

Insolvent Corporation.
Jurisdiction, 5.

SECUEITY.

See Legacy, 1, 2.

SEPAEATE ESTATE.

See Married Woman, 4, 5, 11, 12.

SHOEE OWNEE.

See Navigable Waters.

SPECIFIC PEEFORMANCE.

1. Equity will decree specific per
formance of a contract for the sale
of land, its follows :

" Eeceived, J
C, March 10th, 1874, from Mr. D
E., the sum of $400 on account of
his purchase of the house and lot

known and situate," &c., "sold to
him this day for the sum of $4000
It is agreed that if the title of the
above property should prove un-
satisfactory, the above sum shall be
returned to said D. E. (Signed),
J. M. G., agent for T. O., owner."
Reynolds v. O'Neill, 223

2. Want of mutuality constitutes no
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valid objection to decreeing specific |8. The court lias power to decree
performance of such a contract. It
is an agreement by which one
party binds himself to the other
in the manner required by law, to
convey land on demand (provided

«onlw"'^^%"'^'^
«""'?'"

-^'Til^- Compensation is to be awardedsonable time), for a fixed «rice to' ^j,Jj^ ^^^^^^^ f^.^,^^ ^ ^-^^^ ^^ ^,^

compensation for the lands of the
wife which the husband cannot
convey; but its exercise is discre-

tionary. Jb.

ime), for a fixed price to
be paid in cash, and receives part
of the purchase money at the time!
of making the contract, with the
understanding that it is to be re-l

turned to the buyer if the title

prove defective. IbJ

3. The provision that the vendee wasl
to have a right to a return of the
$400 paid on account of the pur-|
chase money in case he should not!

be satisfied with the title, is in
effect no more than a stipulation
on the part of the defendant to'

return the money paid in case the
title should prove to be such as
the vendor ought not to be required
to accept, 2 b.

4. There is no want of certainty in
the contract by reason of the omis-
sion to fix a time for the payment
of the balance of the purchase
money and the delivery of the
deed. Equity will construe the
contract as providing for the de-
livery of the deed on demand,
within a reasonable time, accom-
panied by a tender of the balance
of the purchase money. lb.

6. That no tender of the balance of
the purchase money was made till

after the commencement of the
suit, cannot avail the defendant
under the circumstances of this

case. Zb.

6. Held, that the agent had authority
from the defendant to sell the pro-
perty at the price named in the
contract. Jb.

7. Equity cannot compel a convey-
ance by a married woman of her
separate property under a contract]
therefor made by the husband, nor|
decree a conveyance by the hus-
band of the lands of the wife in
pursuance of such contract. Peeler
V. Levy, 330

the circumstances of the case, it

will subserve the ends of justice;
it will be denied, when, upon a
like view, it appears it will pro-
duce hardship or injustice to either
of the parties. No inflexible rule
can be adopted. lb.

10. Generally, it will be denied where
the party asking it had notice at

the time the contract was made
that the vendor was agreeing for

more than he cou Id give or convey,
and it appears that the vendee has
not, in consequence of the contract,

placed himself in a situation from
which he cannot extricate himself
without loss. lb.

11. Where the party seeking perform-
ance of a contract knew, at the
time the contract was made, that

the defendant did not have title

to part of the land ' he agreed
to convey and where he shows
no special ground entitling him to

equitable relief; where he has not
changed his situation in conse-

quence of the contract so that he
must suffer loss if it is not specifi-

cally performed, and his claim to

relief stands solely upon his right

to the advantage he has obtained
by the contract ; and where noth-
ing appears from which it can be
fairly inferred a sidt at law will

not afford him full and complete
redress, a court of equity will, in

the exercise of a sound discretion,

deny compensation and leave the
complainant to his ordinary legal

remedy. lb.

12. In a suit for specific performance,
a husband will not be decreed to

procure his wife to join in the exe-
cution of a deed for the purpose
of releasing her inchoate right of

dower if she is unwilling to do so

Jb



INDEX 613

13. The husband may be decreed to

convey and give indemnity against

the claim of the wife. But a de-

cree of indemnity will only be

made where it appears that the

wife's refusal to convey is not her

voluntary act, but made in bad

faith, by the device of the hus-

band, to escape his just obligation.

lb.

14. Where the party seeking perform-

ance had reason to believe that

the defendant supposed and under-

stood the contract was without

binding force and entirely optional

with him, he is entitled to no
relief. 1 b.

15. On a bill for specific performance,

the court will grant or refuse its

aid according to the justice of the

case ; it will never extend its aid

to a suitor who has practiced a

fraud, or procured the contract by
a misrepresentation of a material

fact. Plummer v. Keppler, 481

16. An intentional misrepresentation

of a fact materially affecting the

value or use of the property, will

deprive the party making it of all

right to a remedy in equity. lb.

17. The remedy by specific perform-
ance is discretionary ; the question

is not, what must the court do, but
what, in view of all the circum-
stances of the case in judgment,
should it do to further justice.

When the contract has been fairly

procured, and its enforcement will

work no injustice or hardship, it

is enforced almost as a matter of

course ; but if it has been procured
by any sort of fraud or falsehood,

or its enforcement will be attended
with great hardship or manifest
injustice, the court will refuse its

aid. lb.

See Peactice, 21.

Raileoad Company, 11.

STOCK.

^ee Railroad Company, 3-6.

STOCKHOLDER.

See Corporation, 1, 2, 5.

Building and Loan Associa-
tion, 2-4.

STREET.

1. Under a section authorizing the
extension of a street in a certain

way and under certain restrictions,

and providing that the authorities

so empowered may also, at their

discretion, extend other streets

named in the same section, and
similarly situated, held, that it was
thereby intended to confer the
power to extend such other streets

in the same way, and subject to the
same restrictions. Sugar Ref'g Co.

v. Jersey City, 247

2. The power to "open and extend"
streets, construed, in this case, to

signify construction, as well as lay-

ing out. lb.

See Injunction, 14.

SUBROGATION.

See Right to Redeem, 2.

SUPPLEMENTAL BILL.

See Practice, S-6.

SURETY.

See Grant, 11.

Right to Redeem, 3.

SURPLUS.

See Fixtures, 5, 6.

SURPRISE.

See Contempt, 2.

TENANT IN REMAINDER.

See Grant, 1.
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TESTAMENTAEY CAPACITY.

1. There is full testamentary capacity
where testator's mind and memory
are sufficiently sound to enable him
to know and to understand the busi-[

ness in wliich he was engaged at|

the time he executed his will.

I

Lyons v. Van Biper, 337

2. A testator, ninety-four years of age
at the time of executing a codicilj

to his will, and retaining, to a re-

markable degree, his mental facul
ties and his characteristics of firm
ness, independence and decision

—

held, to have been possessed of tes-

tamentary capacity. In re Humph
rey's Will, 513

3. Testamentary capacity is estab-
lished by capability to transact
business with sagacity and deci-
sion. In re Gleespin's Will, 523

TITLE (SUIT TO QUIET).

1. To a suit, the object of which is to
put at rest a claim which the defen-
dant makes to a lien upon lands
under an execution, the sheriff,

restrained by injunction issued on
filing the bill from proceeding
against the land under the execu-
tion, is not a necessary party
Holm^ V. Chester,

'

79

2. A party seeking to quiet title in
such a case need not wait until after
the land is sold and the deed deliv
ered to the purchaser, before com
ing into this court for relief, under
the act " to compel the determina-
tion of claims to real estate, and to
quiet the title to the same." 76

, A suit pending to enforce or test
the validity of the lien within
the meaning of the clause of the
act excluding jurisdiction, is one
where the validity of the lien is

liable to question in the proceed-
ings to enforce it. ' lb.

See New Trial.

3. That act is remedial, and should
be construed liberally. lb.

4. The fact that the execution under
which claim is made to a lien upon
lands, which claim is sought to be
set at rest by a suit to quiet title,

issued out of this court, does not
oust the court of its jurisdiction,
under the provision of the act to
quiet title, which excludes juris-
diction where a suit is pending to
enforce or test the validity of the
title which is denied or disputed. lb.

TRUST AND TRUSTEE.

1. An apportionment of trust fund*
among cestui^ que trust, not actually
made, but existing only in the
mind of the trustee, is not binding
on the cesluis que trust. Ashhurst
v. Field's Adm'r, 1

2. Where the will enjoins duties per-
taining purely to the office of ex-
ecutor, and also directs the execu-
tor to hold the balance in trust for
the purposes declared in the will,

a trust is created within the mean-
ing of the Orphans Court act. Za-
briakie's Ex^rs v. Wetmore, 18

3. Where, in such case, the duties of
the executorship have been fully
discharged, and the estate settled,

and the trustee dies, the Orphans
Court has jurisdiction to appoint a
new trustee. (Nix. Dig. 642, \ 13.)

Ih.

4. If, in making such appointment,
the proceedings of the court are
irregular, the irregularity cannot
be inquired into collaterally, lb.

5. Qucere. Whether the Orphans
Court has power to appoint a trus-

tee to execute a part of the trusts
of the will, under the thirteenth
section. Jb.

6. An estate held in trust under a will
for several persons, the income of
the shares to be paid to them, sev-
erally, during their lives, and at
their death, to their children, will
not be dismembered, and a share
of one of the cestuis que trust di-

rected to be paid over to a trustee
appointed for him upon his appli-
cation, though the appointment was
duly made by a court of competent
jurisdiction, when the divisibility
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of the trust fund and the right of

the cestui que trust to have the share

of the fund in whiph he has a life

interest separated from the estate,

are open questions ; and where such

dismemberment of the estate would

do violence to the testator's inten-

tion, and defeat his mauifest de-

sign. lb.

7. A provision that trustees should

have full power to " retain all the

trust property in their hands un-

sold and undivided until after a

specified time," does not necessarily

imply that they should divide the

property after that time. lb.

8. Where a father and his family are

all beneficiaries of a trust fund in-

tended for their common support,

and the father grossly fails to dis-

charge his duty in dispensing the

income for the purposes for which
it was given, though made by the

instrument creating the trust the

sole judge of the necessities of his

family, this court will assume the

distribution of the income, so as to

secure to the beneficiaries a just

and equitable participation therein.

Babbitt V. Babbitt, 44

"9, Under an appointment by the cestui

que trust, of a trustee to receive

money and to pay it over to him,

the trustee bought goods for his

cestui que trust, of firms in which
he was interested. The goods

were sold at the usual prices. The
interest of the trustee in the firms,

and the want of vouchers for the

payments, or of some written evi-

dence of authority from the cestui

que trust to make such payments

—

hdd to be no valid objection to

their allowance, if actually made
by the trustee. Brinkerhoff's Ei^rs

V. Banta,
'

157

10. If a trustee commits a breach of

trust in the assignment of a bond
and mortgage, and the assignee is

a party to the breach of trust ; or,

if there is any fraud or collusion

between them ; or, if the assignee

knows, or is sufficiently informed
•when he accepts the bond and
mortgage, that the trustee has in

contemplation a breach of trust,

and intends to misapply the money,
the assignee will be decreed to have
taken the bond and mortgage in

trust for the beneficiaries under the

trust. Dey v. Dey, 182

11. Trustee decreed to account, and
removed ; assignee decreed to de-

liver the bond and mortgage to

a receiver, and to account for all

interest collected by him thereon.

lb.

12. It is the duty of a trustee to pro-

tect the trust estate from any mis-

feasance by his co-trustee, upon
being made aware of the intended

act, by obtaining an injunction

against him ; and if the wrongful

act has been already committed,

to take measures, by suit or other-

wise, to compel the restitution of

the property, and its application in

the manner required by the trust.

Crane v. Seam, 378

13. Without such action he would
himself be liable, notwithstanding

an indemnity clause in the instru-

ment creating the trust, providing

that neither trustee should be held

responsible for the acts, omissions,

or defaults of the other, in which
they should not jointly participate,

or of which they should not be

jointly guilty, and limiting their

liability, respectively, to ordinary

care, diligence and fidelity. lb.

14. A discretionary power in trustees

to make a gift, which is matter of

bounty merely, and not of right,

cannot be exercised by one trustee

alone. The concurrence of both is

necessary. Jb.

15. A person creating a trust by sol-

emn instrument, cannot sanction a

devastavit of the estate, or a breacK

of the trust, where, by the terms or*

the trust, other persons have a con-

tingent interest in the trust estate,

and their rights and interest may
be affected by the breach. lb.

16. Trustee removed, with directions

as to accounting. lb.

See Husband and Wife,*5-7.
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UNDUE INFLUENCE.

1. Whether, in any case, there was

undue influence exerted upon the

testator, must be determined from

the facts. It is not a presumption,

but a conclusion. In re Hum-
phrey's Will, 513

2. Kindness and attention do not, of

themselves, constitute undue influ-

ence which will invalidate a will.

In re Qleespin's Will, 523|

8. Suspicious circumstances in the

conduct of a legatee for life towards

the testator, in the absence of evi-

dence of any attempt to influence

the testator in any way, will not

avail to set aside his will. lb.

USURY.

l.$100 of the $1600 for which the

mortgage was given in pursuance

of an agreement between the mort-

gagor and mortgagee, held to have

been a premium for the loan, and

the usury sufficiently pleaded.

Meeker v. Disse, 218

2. A releasee of a mortgagor, under a

release executed for the sole pur-

pose of creating a trust in favor of

the mortgagor, and having himself

no interest in the mortgaged prem-

ises except as trustee for the sole

use and benefit of the mortgagor,

cannot set up the defence of usury.

Westerfield v. Bried, 357

3. An averment that the complainant

loaned the defendant $2000, and

"exacted and extorted" a bond

and mortgage for $2195, cannot

avail as a defence of usury. It

precludes the idea of consent, and

there can be no usury without a

contract. Ii>.

See BtiiliDino and Loan Associa-
tion, 3.

Deed, 1.

Mortgage, 18, 19.

VENDOR AND VENDEE.

See Condemnation op Lands, 7.

Lien for Purchase Money.
Specific Performance.

VERDICT.

See Condemnation of Lands, 2.

New Trial, 5.

VOLUNTARY CONVEYANCE,

See Debtor and Creditob, 7.

Grant, 3, 5.

WAIVER.

See Married Woman, 7.

Lien for Purchase Money, 3, 4».

Railroad Company, 3.

WASTE.

See Injunction, 24, 25.

WATER COURSE.

See Grant, 7, 8.

WILL.

1. Testator directed his executors to

set apart and appropriate a portion

of his estate sufficient to produce
certain annuities, and which was
to be reserved as a fund for their

payment. The residue of his estate

he gave and devised to his execu-
tors in trust for the use of his chil-

dren, to be equally divided be-

tween them, share and share alike

;

the sliares of his sons to be paid
to them, respectively, as they
should attain twenty-one; the in-

terest of the shares of the daugh-
ters to be paid to them yearly,

during their lives, and on their

death, their respective shares to be
equally divided among their chil-

dren. When the eldest son became
of age a settlement of the estate

was made, and his portion paid to

him, as was also the portion of the

other son, upon his coming of age.

The estate consisted largely of

stock which, since the payments to

the sons, has paid large extra cash

and scrip dividends. The sons

claim to be entitled to a share of

this increase of the estate. One
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hundred shares of this stock and
$20,000 in bonds of the same com
pany were paid by the surviving

executor to one of the sons, (who
held an assignment of the other's

interest,) on account of the sons'

shares in the increase of the re-

served fund and the fund retained

for the daughters. (There had been

a large devastavit in the estate.

Held— 1. That the payments to the

sons on attaining majority, were in

full of their shares of testator's es

tate, except their interest in the

reserved fund; and, accordingly,

2. That the bonds and stock so

paid to the sons on account of

their shares of the reserved fund,

with all interest and dividends,

must be accounted for. 3. The ex-

ecutors hiiving regarded such stock

as a proper investment of the es-

tate, should have made an appro-

priation of it to the shares of the

daughters and the reserved fund,

immediately after the settlement of

their account whereby the clear

balance of the estate was ascer-

tained ; and that appropriation
must now be made, ratably, to the

daughters' shares and the reserved

fund. 4. The sons' interests in the

reserved fund should be held to be
security for the daughters' interest

in any waste from delivering over
the $20,000 of bonds. 5. The stock

dividends were declared in respect

to earnings, and not carried to ac-

count of accumulated profits or

surplus earnings, and the daugh-
ters are entitled thereto. Ashhurst

V. Field's Adm'r, 1

2. Where it clearly appears that a
testator intended by a direction to

sell certain real estate, an absolute

conversion ofsuch real estate for all

the purposes of the will, the pro-

ceeds will be assets in the hands of

the executor for the payment of
legacies, as well as of the debts
and funeral expenses in terras

directed by testator to be paid out
of such proceeds. Smith's Ex'r v.

Presbyterian Ohurch, 132

3. The general rule is, that where the

name or description of a legatee is

erroneous, and there is no reasona-
ble doubt as to the person who was

intended to be named or described,
the mistake will not defeat the be-
quest. The rule applies as well to

a corporation as to an individual.

lb.

. Under a general power to sell lands
to pay debts, executors have no
power to sell lands specifically
devised, for the payment of debts
due from such devisees to the tes-

tator, and which he directs to be
taken from their respective shares,
but which are not collectible, from
want of property, except by the
sale of such lands. Youmans v.

Youmans, 149

. Under a general gift of the resi-

due to children in equal shares, a
direction that the debts due from
certain children be taken from
their shares, and a limitation of
the shares of the sons to them
and their wives for life, with re-

mainder to their children itifee;

the entire interest of the sons'

shares,—the remainder, as well aa
the life estate,—is subject to the
payment of the debts due from the
sons, respectively. lb.

. In this case, the limitation of the
sons' shares for life, is clearly in

the whole of the residuary estate,

and is not restricted to that part of
the homestead farm only, which
was given to the widow for life, by
reason of a reference to the residu-

ary estate as " the last mentioned
property to be disposed of at the
death of my widow." The death
of the widow, in the residuary sec-

tion, merely fixes the time of the
division. lb.

Under a testamentary direction,

executors set apart certain real and
personal estate sufficient to cover
the aggregate amount of legacies

to testator's children, and, under a
mistaken apprehension of testator's

intention, transferred the personal
and conveyed the real estate to the
guardian appointed by the will,

whereas it was testator's will that
the e:^ecntors should take care of
all property devised and be-
queathed to his children, until the
period fixed at which they were to
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become respectively entitled to its

control and management. The
guardian was decreed to convey
the real estate and transfer the per
sonalty to the executors, to beheld
by them on the trusts declared in

the will. Steven^ Ex'rs v. Stevens,

154

8. Testator gave all his property,

real and personal, to his executors
with directions to divide all the
income equally between his wife

and daughter, share and share
alike; at the death of his wife, the
whole fund to go to his daughter,
when she should arrive at full age

;

if the daughter should die without
leaving lawful issue, the fund to go
lo his nephew, P. M. P. M. died
in testator's lifetime. The widow
is dead. Held, that the daughter
was entitled to the entire fund, ab-
solutely. Held, also, that the
children of P. M., even if the
daughter should die without leav-
ing lawful issue living at her death,
would not be entitled to the fund,,

either as next of kin to P. M., for

the gift to him lapsed, or as next
of kin to the testator, P. M.'s death
in his lifetime leaving the bequest
to the daughter unaffected by the
limitation. Drummond's Ex'r v.

Drummond, 234

9. Where there is an absolute gift,

subject to be defeated by a contin-
gent executory gift over, which
could never, by possibility, take
effect, the primary gift is the same
as if there was no provision for its

defeasance. Jb.

10. Under a provision, "my will is,

and I do direct that, during the mi-
nority of my daughter Hattie, the
income of the estate hereinbefore
bequeathed to her shall be paid to

her mother, (she remaining my
widow, unmarried,) for the sup-
port, maintenance, and education
of said daughter ; and, in case of
the death of her mother, or her
marriage, then, so much of said
income as may be necessary for the
liberal support and education of
said daughter shall be paid by
said executors, whom, in case of
the death or marriage of my said

wife, I appoint to be the guardians
of said Hattie," the widow is en-
titled to receive, so long during the
minority of said daughter as she
remains such widow, the whole
income of the daughter's share of
the estate. Macknet^s Eji^rs v.Mack-
net, 258"

11. Nor will the widow, so long as

she faithfully discharges the obli-

gation devolved upon her by the
trust, be required to account for

any excess of such income over
what could be shown to be the
amount required for the proper
maintenance, support and educa-
tion of the daughter, according to

her condition in life. lb.

12. A gift of a fund " until the
youngest child of my daughter,
Amy Eliza, attains the age of

twenty-one years," and after said

child attains the age of twenty-one
years, the proceeds of the fund to

be divided by the executors be-

tween the children of said daugh-
ter, share and share alike, vests in

a child dying before the period

fixed for distribution, an equal

share with those surviving at that

period ; and the administrator of

the legatee so dying is entitled to

that share. Herberts Ex'.rs v. Post,

278

13. When a particular estate or in-

terest is carved out, with a gift

over to the children of the person
taking that interest, or the chil-

dren of any other person, the chil-

dren, if any, living ai the death of

the testator, take an immediaiely
vested interest in their shares, and
on the death of any of the children

during the life of the tenant for

life, their shares (if their interest

is transmissible) devolve to their

respective representatives. lb.

14. Where the absolute property in a

fund is bequeathed in fractional

interests, in succession, at periods

which must arrive, the interest of

the first and subsequent takers

vest together. lb.

15. A bequest in the form of a direc-

tion to pay, or to pay and divide,
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vests immediately, if the payment
be postponed for the convenience

of the estate, or to let in some
other interest. Ih.

16. Under a gift, in trust, of the rents,

issues and profits of each and every
undivided fourth part of a fund, to

be applied, (each of said fourth

parts, ) to the use of each and every
one of four several cestuis que trust,

during their respective lives, and
after their deaths, the said several

portions, the use whereof is so

limited to them respectively, to

their respective children ; the chil-

dren of any of such cestuis que trust

dying, are entitled to the immedi-
ate possession of the property lim-

ited to the use of their parent

Pennington v. Rutherford, 313

17. Where the testator is, for any
cause, unable to read, before effect

can be given to the will, it must
satisfactorily appear to the court,

either that it was read to him, or

that in some other way he was
made fully . acquainted with its

contents, and gave them his ap-

proval ; but it is not necessary

that the proof of the testator's

knowledge of the contents of the

will shall come from any particu-

lar source or witnesses ; it may be

established by ordinary means of

proof, as any other fact, Lyons v.

van Riper, 337

18. Unreasonableness of testator's

prejudices, and unfairness in the

disposition of his property, will

not, of themselves alone, avail to

induce the court to repudiate his

will. In re Qleespin'a Will, 523

See Mabbied Woman, 2, 3, 6, 7.
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